OINPEJAEJIEHMUNE
KOHCTUTYLIMOHHOI'O CYJIA POCCUMCKON ®EJEPAITNN

o >kanode rpaxxaannHa AHjapeeBckoro Bacumus KoHncranTuHOBMYA Ha
HapyIIEHHE €ro KOHCTUTYLMOHHBIX IPaB MOMAMYHKTOM «0» MyHKTa 2
yactTh yerBepTodt ctatbu 413 VYromoBHO-MpOIECCyaTbHOIO KOJAEKca
Poccuiickoit ®eneparuum

ropoa Cankr-lleTepOypr 14 auBaps 2016 rona

Koncturymonnsiit Cyn Poccuiickoit @enepauuu B coctase [Ipencenarens
B.J1.3oppkuna, cynert K.B.Apanosckoro, A.M.boiinosa, I .A.I'agxuesa,
O .M. Jlanumosa, JI.M.XKapkoBoi, I' A Xunnna, C.M Kazaniena,
M.H1 .Kneanaposa, C. 1 Kus3ena, A .H Koxkotona, JI.O.KpacaBuukoBoi,
C.I1.MaBpuHa, H.B.MenbpHuKOBa, 10.J1. PynkuHa, O.C.X0oxpsaKoBoii,
B.I" Apocnasuesa,

3aciaymaB  3akiroueHue cyapu  H.B.MenbHukoOBa, TNPOBOAWBIIErO Ha
ocHoBaHuu ctatb 41 deaepaibHOrO  KOHCTUTYIMOHHOTO 3akoHa «O
Koncturynmonnom Cyae Poccuiickoit denepaiun» npeaBapuTEIbHOEC U3YUCHUE

xano0bl rpaxknannda B. K. Anapeesckoro,

YCTAHOBHI:

1. B cBoeit xanobe B Koncrturymonnsiit Cyn Poccuiickoit ®enepaiuu
rpaxxaanud B. K. AHapeeBckuii ocnaprBaeT KOHCTUTYIIMOHHOCTh MOANYHKTA «0»
nyHkTa 2 yactu yerBeproi crtatbu 413 VIIK Poccuiickoit @eaepaiinu, KOTOpbId
OTHOCHUT K HOBBIM OOCTOSITEJIbCTBAM, BJIEKYIIIMM BO30OHOBJCHUE MPOU3BOACTBA
MO YroJIOBHOMY Jeiy, ycTaHoBieHHoe Eppomneiickum Cyaom no mnpaBam

YCJIIOBCKA HAPYIICHHUC MOJIOKCHUM KOHBGHHI/II/I O 3aluTC IIpaB 4YCJIOBCKA H
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OCHOBHBIX CBOOOJ TMpH paccMoTpeHuu cyaoM Poccuiickoir @Denepamnuu
YTOJIOBHOTO JeJia.

Kak cnenyer w3 mnpeacraBiaeHHbiXx warepuanoB, B.K. Anapeesckuii
ocyXeH 1o npurosopy badymkuHckoro paioHHOro cyaa ropojaa MockBbsl OT 8
nexadpsa 2004 roaa 3a coBepllieHUE NMPECTYIJICHUS, MPEAYCMOTPEHHOT'0 YaCThIO
nepsoit ctatbu 105 YK Poccuiickoit ®enepanuu. EBponerickuilt Cya no npaBam
yelloBeKa, paccMoTpeB kanoOy B.K.AnapeeBckoro, B MOCTaHOBICHHH OT 29
aupapsa 2009 roma npuszHad, YTO TPU PaACCICAOBAHWMU YTOJOBHOTO Jejia B
OTHOUICHUU HETO HMMEJI0O MECTO HapylueHue cTtatbu 3 KOHBEHIMHM O 3alluTe
MpaB 4YeJIOBEKA U OCHOBHBIX CBOOOJ B YAaCTH HEYAOBJECTBOPUTEIIbHBIX YCIOBUH
ero conaepxanus mnona crpaxkei. Opnako BepxoBubiii Cyn  Poccuiickoi
Oenepanuu, Kyaa OCYKICHHBIA, €ro MPeACTaBUTEIN U YTOJHOMOUYEHHBIH MO
npasaMm uenoBeka B Poccuiickoit denepannn o0pamainuch 3a NEPECMOTPOM €To
YTOJIOBHOTO Ji€a, OTKAa3ajld B TAKOM MEPECMOTPE, CCHIIASICh HA TO, YTO PEIICHUE
Epponeiickoro Cyna nmo mpaBaM YeJIOBEKa KacaeTcs TOJbKO HEHAJIEkKAIIUX
ycaoBuit coaepxanusa B.K. AHnpeeBckoro noja crpaxei, a He 00OCHOBAHHOCTH
€ro OCyXKJIeHud uau HapyuieHud KOHBEHIMM O 3allUTe MPaB YEJIOBEKA M
OCHOBHBIX CBOOOJ TPH PACCMOTPEHWH €T0 YTOJOBHOTO Jeia CyaoM (TuchMma
cyneit Bepxosnoro Cyna Poccuiickoit ®enepanuu ot 8 centaopsa 2009 rona, ot
24 ¢espans 2010 roaa u ot 14 okTa6psa 2010 roma).

B.K.AHapeeBCKUH TPOCUT MpPU3HATH NOAMNYHKT «0» NYyHKTa 2 YacTu
yerBeproid crathu 413 VIIK Pocculickoii ®eaepauuu NPOTUBOPEUALTAM
ctathaMm 2, 4 (dactsb 2), 6 (uactb 2), 7 (wacts 1), 15 (wactu 1,2 u 4), 17-19, 21,
22,33, 45-47, 50 (wacts 3), 52, 53, 55, 120, 123 (wacts 3) u 126 Koncrurymuu
Poccuiickoit ®denepanum u  yTBEPXKIAeT, UYTO HSTa HOpPMA B CHJIY CBOEH
HEOMPEJCICHHOCTH MPEMATCTBYET TNEPECMOTPY COCTOSIBIIMXCSA  CYyJAeOHBIX
pellieHui BBUAY yCTaHOBJICHHbIX EBponeiickum CynoMm mo mpaBaMm 4YejaoBEKa
HapyuieHu KOHBEHIMM O 3al[uMTe MpPaB YEJIOBEKA W OCHOBHBIX CBOOOJ,
CBSI3AHHBIX C YCJIIOBUSAMH COJICpKaHUS JAlla 004 CTpaxel, a He C
00OCHOBAaHHOCTBIO OCYXIEHHS, YE€M OTpaHMUMBAECT NPABO HA JOCTYN K

MPaBOCYIHIO.
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2. Kouctutyuus Poccuiickoit ®enepannu, OTHOCA OOIIENPU3HAHHBIC
MPUHIUIBL U HOPMBI MEXKAYHAPOJAHOI'O TMpaBa U MEXKAYHAPOIHBIE JOTOBOPHI
Poccuiickoii ®enepanuu k ee mpaBoBoil cucteme (ctathsa 15, wacte 4) u
rapaHTHPYS KaXJ0My CyAeOHYIO 3aIuTy €ro mpaB u ¢cBobox (crarhs 46, 9acTh
1), B TOoM umcClie MPaBO OCYXKICHHOTO 3a NPECTYIUICHHE HAa TMEPECMOTP
MPUTOBOPA BHIMIECTOANIMM CyJAOM B TOPSIAKE, YCTAaHOBJICHHOM (heaepaabHBIM
3akoHOM (cTaths 50, yacTh 3), 3aKpeTUISET U MPABO KaXJA0TO B COOTBETCTBHHU C
MEXKIAyHApOAHbIMU JoroBopamu Poccuiickoit ®eaepauuu oOpaiatecs B
MEXKIOCYyAAaPCTBEHHBIE OPraHbl MO 3alIUTE MpaB U CBOOOA YEJIOBEKA, €CIIH
MCUEPIaHbl BCE HMMEIOIIHUECA BHYTPUTOCYAAPCTBEHHBIE CPEJCTBA NPABOBOM
3amuThl (cTatha 46, yacTs 3).

Patudumupys Konsenmuio o 3amure mpas uesioBeka U OCHOBHBIX CBOOO,
Poccuiickas ®enepanms mnpuszHana wopucaukimio Eppomeiickoro Cyma mo
nmpaBaM 4YejioBeKa 0043aTelbHOM MO BOMPOCAM TOJKOBAHUS W TPUMEHCHUA
Koupenumu u IIpoTokosoB K HEHW B cCiydasx MNPEAINOaracMoro HapylieHusd
Poccuiickoit ®denepanueid TOJOXKEHHAN HSTUX JOTOBOPHBIX AaKTOB, KOTAa
MPEANnoJaraéMoe HapylIeHUE UMEJI0 MECTO MOCJIE UX BCTYIUICHUS B JCHCTBUE B
otHomeHun Poccuiickoit ®enepamnu (Oenepanbubiii 3akoH ot 30 mapra 1998
roga Ne 54-®3). Takum oOGpa3zom, kak 1 KoHBEeHIIHS O 3aIMKTE MPAB YEIOBEKA U
OCHOBHBIX cB00OJ, pemienus Epponelickoro Cyna mo npaBam 4ejaoBeKa — B TOH
YacTH, B KakOW HMMH, UCXOJAd U3 OOILICHPU3HAHHBIX TPHUHIUMIIOB U HOPM
MEXKIYHAPOJHOTO TMpaBa, MACTCA TOJIKOBAHHUE COJCP)KAHUA 3aKPEIJIEHHBIX B
KounBeH1nu npas u ¢cBO0OJ, BKJIKOUAs MPABO HA JIOCTYM K CYyAY U CIPABEMJIMBOC
NPaBOCYyINE, — ABJIAIOTCA COCTABHOW YACTHIO POCCUUCKON NMPaBOBOW CUCTEMBI, a
MOTOMY  JOJDKHBI  yUHMTHIBATBCS — (pelepalibHBIM ~ 3aKOHOJATENIEM  TPH
pEryJIupoBaHUM  OOIIECTBCHHBIX OTHOIICHUA W MPAaBONPUMEHUTEIbHBIMHU
OpraHaMu TPHW TMPUMEHEHWH COOTBETCTBYIOMUX HOpM mpasa ([locranomnenme
Koncrurynmmonnoro Cyna Poccumiickoit ®enepanmu ot 5 despans 2007 roga Ne
2-I1). B wacTHOCTH, TMOCKOJBKY HAIMOHAIBHBINA CyHEOHBIN aKT HE TOJICKHUT
MEepecMOTPY B CHUCTEME  MEKAYHAPOAHOW  IOPUCAUKIMH,  MPUHATOE

rocygapcrsomMm 0053aTeNbCTBO HMCHOJIHATh OKOHYATEJbHBIC IMOCTAHOBJICHHS
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Epponeiickoro Cyna mo mpaBamM 4YejOBEKa, B TOM 4YHUCJIE KOHCTAaTUPYIOIIUE
Takue HapylieHus KOHBEHIMM O 3alUTe MPaB YEI0BEKA U OCHOBHBIX CBOOO,
JJ1 YCTPAHEHUSI KOTOPBIX TPeOyeTCcs OTMEHA CyA€OHBIX aKTOB, BRIHECEHHBIX B
paMKax  HalMOHAJIbHOW  IOPUCAMKIIMK, OOYCJIIOBJIMBAET  BBEJCHUE B
HAI[MOHAJIbHOM  3aKOHOJATEJIbCTBE  MEXaHU3Ma  BOCCTAHOBJICHUS  TIPaB
3aMHTEPECOBAHHBIX JIMI[ B CjJy4ae, €CJIM OTU TMpaBa HE MOryT ObITh
BOCCTAHOBJICHBI MYyTEM MPUCYXKACHUS W BBIIJIAThl OJHOW JIMIIb JACHEKHOU
komneHncaruu  ([locranosnenne Koncturymumonnoro Cyma  Poccuiickoi
Genepartmn ot 26 deppanas 2010 roma Ne  4-I1, OmnpeneneHue
Koncturymmonnoro Cynaa Poccuiickoit @eneparun ot 7 uroHs 2011 roma Ne
853-0-0).

B Ilocranosnenun ot 26 ¢espans 2010 roma Ne 4-I1 KoncturynimoHHBIH
Cyn Poccuiickoii @denepanuu ykaszaj, uYTO OTPHUIAHUE MPOLECCYATbHbBIX
BO3MOXKHOCTEH MO MEePecMOTPy Jiesia AJd JIUI, 10 JIeJiaM KOTOPBIX CyJaMu ObLIH
JOMYyIIEHbl HapylieHuss KOHBEHUMH O 3alllUTE MpaB 4YEJOBEKA M OCHOBHBIX
cBo0O/, BhIsiBJIcHHbIE EBponeiickum CyaoM mo mpaBaM 4e€JIOBEKA, 0O3HAYA0 Obl
CYIIECTBEHHOE OTPAaHUUYEHUE MpaBa Ha CyJACOHYIO 3alUTy, TPOTUBOPEUUITIO Obl
KOHCTUTYI[MOHHBIM TMPHUHIIMIIAM PABEHCTBA, MPUOPUTETA MENKTYHAPOIHBIX
norosopoB Poccuiickoit ®eaepanuu B €€ MPAaBOBOH CHUCTEME, a TaKxke
KOHCTUTYIMOHHBIM LEJISIM CYJONMPOU3BOJACTBA, MWCKIIIOYAsi MPU3HAHUE €TO
npotneayp dPpHEKTUBHBIM CPEACTBOM 3alTUTHl HAPYIICHHBIX TIpaB. GopmMynupys
nanHeiii BeiBOJ, KoHnctutymonusit Cyn Pocculickoit Denepanuu UCXOAUI U3
TOr0, YTO KOHCTUTYLUHOHHOE TMpPaBO Ha CYJACOHYIO 3allUTy KakK OCHOBHOE,
HEOTUYK/IAEMOE MPABO UEJIOBEKA, BHICTYMAKOIIEE TapaHTHEH peaiu3alih BCEX
JPYyTUX TpaB U CBOOOJ, — 3TO HE TOJILKO MPaBO Ha OOpalleHue B CyHA, HO H
MpaBO HA BOCCTAHOBJICHUE HAPYIIEHHBIX MOpaB W CBOOOJ MOCPEACTBOM
MpaBOCYAUs, OTBEYAKOIIEr0 TPEeOOBAHUAM COPABEIJIMBOCTH, a [MOTOMY
OTCYTCTBHME BO3MOXHOCTH MEPECMOTPETh OIMUOOUHBIN CyAEOHbIA aKT He
COTJIACYETCSA C YHWUBEPCAJIbHBIM TMPaBUiIoM 3((PEKTHBHOTO BOCCTAHOBJIICHUS B

MpaBax, yMajsieT U OTPAaHMYUBACT MPABO HA CYACOHYIO 3aIUTY.
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3. YcraHaBiuBas mpasBuja MepecMoTpa CyJAaMH, B TOM YHUCJI€ B CBS3U C
peuienuem Epponeiickoro Cya mo npaBam 4ejiOBEKa, BCTYNUBIIUX B 3aKOHHYIO
CUJIy CyAeOHBIX aKTOB, (peaepanabHBIA 3aKOHOAATETh JOJKEH YUHUTHIBATH, UTO
WHCTUTYLIMOHAJIBHBIE W TMPOLEAYPHBIE YCJIOBUA TMEPECMOTpa OMUOOUYHBIX
CyAeOHBIX AaKTOB BO BCSKOM CJydyae JOJDKHBI OTBE€UaTh TPeOOBAHUAM
MPOLECCYAIbHON 3>KOHOMHUM B MCIHOJIb30BAHUM CPEACTB CYASOHOM 3allUTHI,
MPO3PAYHOCTH OCYIIECTBICHHUS TMPABOCYIUs, HUCKIOYATh 3aTATUBAHUE WU
HEOOOCHOBAHHOE BO300HOBJICHUE CYAEOHOr0 pa3OMpaTesibCTBA U TEM CaMbIM
o0ecrneynuBaTh COPaBEAJIMBOCTh CyAECOHOr0 PEICHUA U BMECTE C TEM MPABOBYIO
ONPENICICHHOCTh, BKJIFOUAs MPU3HAHUE 3aKOHHOW CHJIbI CyJEOHBIX PEIICHUM, UX
HEOTMPOBEPKUMOCTH (res judicata), 6€3 4ero HeMOCTHXUM OaNaHe MyOJMIHO- U
YaCTHOMPABOBEIX HHTEpecoB (moctadosieHus KoucrurynmonHoro Cyna
Poccutickoit ®eneparum ot 2 depans 1996 roga Ne 4-I1, ot 3 despans 1998
roma Ne 5-I1, ot 5 ¢eBpang 2007 roma Ne 2-I1 u ap.).

Epponeiickuii Cyn mo mpaBaM YeJIOBEKA TaKK€ HMCXOJAUT W3 TOrO, 4TO
OTCTYIJICHUA OT MNPUHIMIA MPaBOBOW ONPEAEICHHOCTH, HA KOTOPOM B TOM
yucyie ocHoBaHa KOHBEHIMSA O 3alluTe MpaB YEJOBEKAa U OCHOBHBIX CBOOOI U
KOTOPbIH B KauecTBe OOIIEro TMpaBWiia YTBEPXKAAET HEOMPOBEPKUMOCTh
OKOHUYATEJbHOTO CYJIeOHOr0 pelIeHHs, MOryT ObITh OMNpaBJAHbl JIUIIIb
00CTOATENBCTBAMU CYIIECTBEHHOI'O M HEMPEOIOJUMOT0 XapakTepa, TAKUMH Kak
HEOOXOAMMOCTh yCTPaHCHUsA (PyHITAMEHTAIBHBIX OIMMUOOK, B YAaCTHOCTH
JOMYIIEHHBIX  BCJACACTBUE  HEHAJJICKAIIEr0  OTOPABJICHUS  MOPABOCYAUs
(moctanoBnerus ot 28 oktadps 1999 rona mo aeny «bpymapecky (Brumarescu)
npotuB Pymeinuny, ot 24 uronsa 2003 roga no aeny «Paowix npotus Poccumny,
ot 18 anBaps 2007 roaa no neny «Kot nmpotus Poccumn» u ot 31 urons 2008
roga mo geny «lIpomenko mpoTuB Poccwm»), KOHKPETHBIC CPEACTBA, C
MOMOIIBI0 KOTOPBIX B paMKaX HAlMOHAJbHOW NPABOBOM CHUCTEMbI OYyAET
UCTOJIHATHCA BO3J1araéMo€ Ha TOCYyJapCTBO-OTBETUYMKA B COOTBETCTBUM CO
crarbeil 46 KoHBeHIIMM NPaBOBOE 0053aTEIbCTBO, U30UPAIOTCA OOBIUHO CaMUM
rocyJapCTBOM-OTBETUUKOM MPU YCJIIOBUH, YTO 3TH CPEICTBA OYAYT COBMECTUMBI

C BbBIBOAAMU, CoAcCpKalluMHUCA B COOTBCTCTBYIOIIICM IMOCTAaHOBJIICHHUN
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EBpomeiickoro Cyna mo mpasam uenoBeka (mocranosyieHus ot 13 wutoms 2000
roaa no peny «Cxorapu u Jxxynra (Scozzari & Giunta) nporus Utamumy», oT
30 urons 2005 roma no aeny «Au (Jahn) u apyrue npotus ['epmanum», ot 29
mapta 2006 rona o aeny «Ckopauno (Scordino) npotus Uramumy (Ne 1), ot 3
utons 2008 roga nmo aeny «Mycaesa npotuB Poccum» u ot 3 utons 2008 roga mo
neny «Pycman Ymapos nmpotus Poccumy).

Komuter Munuctpos Cosera Eponbl B Pexomenmanuu ot 19 sHBapd
2000 roma R (2000) 2 o mepecmoTpe aen ¥ BO30OHOBJICHUH MPOU3BOJACTBA IO
JieJly Ha BHYTPUTOCYIAPCTBEHHOM YPOBHE B CBA3M C pelieHusiMu EBponeiickoro
Cyna mo mpaBaM 4eJOBEKa, OCHOBBIBAIOIICHCA HA UCTOJIKOBAHUM TMOJIOKECHUN
cratbi 46 KoOHBEHIIMM O 3alllMTe MpaB 4YeJIOBeKA M OCHOBHBIX CBOOO/,
npu3HaBas OOSI3aHHOCTh T[OCY/IApPCTBA-OTBETUMKA  OCYIIECTBIATH  MEPHI,
00€CcneynBarolne, HACKOJIbKO BO3MOYHO, BOCCTAaHOBJICHWE TOW CHUTYyallMu, B
KOTOPO#W JIMII0 HAXOAWJIOCh MO0 HApyleHUs rocyaapcTBoM KoHBEeHIMH
(restitutio in integrum), B TOM YHCJIE TPEayCMaTpUBaTh B CBOEH MPaBOBOM
CUCTEME QJICKBAaTHbIE BO3MOXKHOCTM Uil TepecMoTpa Jej, BKJIoudas
BO300HOBJIEHHE TMPOU3BOACTBA MO JAE€AYy B TEX HWHCTAHIUAX, B KOTOPbBIX
JOMYIIEHO HApyIIEHWE, TEM HE MEHEe OTMEUAeT, 4YTO OCHOBAHWEM JIs
nepecMoTpa CyJIcOHOTO aKTa SBJISIETCS HE BCAKOE yCTaHOBJIEHHOE EBponeickum
Cynom mo mpaBaMm uejioBeka HapyuieHue KOHBEHUMM, W MOAYEPKHUBAET €TO
HEOOXOMMOCTh HMMEHHO B TOM Clydyae, Korja MOTEpIeBiias CTOPOHA
MPOJOIXKAECT WCIBITHIBATh BJIMSHUE HETAaTUBHBIX TMOCJIEACTBUA OT pPELICHUA
HAI[MOHAJIbHOW  WHCTAHIIMK, KOTOPOE€ HE O00ECNeYuBaeT CHPABEIJIUBON
KOMIICHCAIlMU W HE MOXKET ObITh M3MEHEHO MyTeM TMEePecMoTpa WIIH
BO30OHOBJICHHS TPOW3BOJACTBA MO ey (B HE CBSI3aHHBIX C PCIICHUEM
EBpomneiickoro Cyna mo mpaBam 4ejoBeKa MPOIEaypax), MPUTOM YTO PEIICHUE
HAI[MOHAJIbHOW MHCTAHLMU MO CYHECTBY nOpoTuBopeunT KoHBeHiuu maudo
MPU3HAHHOE HAPYIIEHUE OCHOBBIBACTCA HAa NPOUCAYPHBIX OIMMMOKAX WU
HApPYLICHUAX, CTOJIb CEPbE3HBIX, YTO OHU OKA3bIBAIOT BIUSHUE HA PE3YJIbTAThI

BHYTPUT'OCYJAPCTBEHHOTO pa30MpaTe/ibCTBa.
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Takum obOpazom, mo cmeiciy Konctutynmm Poccuiickoii ®denepanun,
HOPM MEXKAYHApPOJAHOT'O MpaBa, npaBoBbix no3uiiuii Koncturyunonnoro Cyaa
Poccuiickoit ®eaepaunu u Esponeiickoro Cyna no npaBam 4ejioBeKa, MPUHATOE
rocyJapcTBOM 0053aTEJIbCTBO HCHOJHATh OKOHYATEJbHBIE TMOCTAHOBJICHUS
Epponeiickoro Cyna mo mpaBamM 4YejOBEKa, B TOM 4YHUCJIE KOHCTAaTUPYIOIIUE
HapyuieHud KOHBEHUIMM O 3alIMTe MpaB 4YEJIOBEKA M OCHOBHBIX CBO0OJ, B
ciaydae, €CJIM HapyUIEHHOE MpPaBO HE MOXKET ObITh BOCCTAHOBJIECHO IYyTEM
MPUCYKACHUS W BBIIJIATHl JICHEKHOW KOMMEHCAUMU U JJid YCTPAHEHUs
HapylleHud TpeOyeTca TNPeoIoJIicHuEe OKOHYATEbHOCTH CYJIeOHOTrO aKTa,
BCTYMUBIIETO B 3aKOHHYIO CUJTY, MHCTUTYLIMOHAJIbHBIE U MPOLIEAYPHBIE YCIOBUS
€ro MepecMoTpa — YUYUTHIBAS KOHCTHUTYLHHOHHOE M MEXIYHApOIHO-MPABOBOE
TpeOoBaHUEe CTAOWJIBHOCTH AKTOB MPABOCYAMsS — JOJDKHBI HCKIOYaTh
BO3MOKHOCTb 0€30CHOBATEIBHOTO BO300HOBJICHUS cyaeOHOro
pa30buparenbCcTBA, HE BBITCKAIOIIETO W3  BHIBOJAOB, COJCPIKAIIUXCA B
COOTBETCTBYyIOIIEM pemeHun EBponedickoro Cyna mo mnpaBaM 4eliOBEKa,
KOTOPbIM XOTS WM NMPU3HAHO HapylieHrue KOHBEHIHMM B OTHOLICHUU 3aABUTEINA,
HO HE CBA3aHHOE C CaMUM CYJcOHBIM pa30UpaTEIbCTBOM U HE MOBJIUABIICE HA
ucxon naena. CrnenoBaTefnbHO, TNPOLEAYpPa MCMOJHEHHS B  yTOJOBHOM
CyJONpPOU3BOJICTBEe Takux peuieHui EBponelickoro Cyna mo mpaBaM uejioBeKa
JIOJI’KHA TMO3BOJISITh YCTAHABJAWBATh HAJIMUKME WM OTCYTCTBUE CBA3H MEXKIY
MPU3HAHHBIM HapymieHueM  KoHBeHUMM M UCXOJI0M cyaeOHOro
pa30uparenbCcTBA, a TaKXKe ONpEeneaaTh HEOOXOAUMOCTh  MEpecMOoTpa
BCTYMUBIIETO B 3aKOHHYIO CHJIy NPUrOBOpa CyJa Kak OJHOTO W3 CPEACTB
BOCCTAHOBJICHUS HAPYILICHHBIX MPAaB U CBOOOJ rpakJAaHWHA, OOPATUBILETOCs B
EBponetickuit Cya mo npaBam 4eaoBeKa.

4. Crarps 50 (uacts 3) Konctutynuu Poccwmiickoit @eneparuu, npsaMo He
MPEAOCTaBJIAA OCYKJACHHOMY MPAaBO HA MEPECMOTP BHIHECEHHOTO B OTHOLICHUU
HETrO MPUrOBOpa MOCJE €r0 BCTYIJIEHHWS B 3aKOHHYHO CHJIy, HE MCKIIIOUYAET,
OJHAKO, — UCXO/ISl U3 KOHCTUTYLHMOHHBIX LIEJIEH U IIEHHOCTEH, 00IEeNPU3HAHHBIX
MPUHIUIIOB U HOPM MEKAYHAPOJAHOTO MpaBa U MEXKIYHAPOIHBIX 00SI3aTENbCTB

Poccuiickoit ®enepaumm — HaIWYHASA JOMOJHUTEIBHBIX MPOLIECCYaTbHBIX
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Croco0OB MPOBEPKU CYyACOHBIX PEIICHHH, BCTYMUBIIUX B 3aKOHHYIO CHITY, 4TO
MPEAIOIaracT OMNPEACIICHUE CUCTEMBl W TMOJHOMOYMWA COOTBETCTBYIOIIUX
CyAeOHBIX WHCTAHIMW, MOCJIEA0BATEILHOCTH W MPOLEAYPbl 00XajJOBaHUSA, a
TaKXKe OCHOBAHUWU OTMEHBI TaKAX peueHni (ITocTtanoBnenune
Koncrurynmmonnoro Cyna Poccutickoit @enepanmu ot 26 dpespans 2010 roma Ne
4-11). Tak, cornacao wactu mepBoi cratbu 413 YIIK Poccuiickoit ®eneparun
BCTYIHMBIIME B 3AKOHHYIO CHJIy TPUTOBOP, ONPEICIIEHUE U TTOCTAHOBJICHUE Cya
MOTYT ObITh OTMEHEHBI M MPOMU3BOJACTBO MO YrOJOBHOMY A€y BO300OHOBJIEHO
BBUJY HOBBIX WJIAU BHOBb OTKPBIBIIUXCA OOCTOSATENBCTB, UYTO COTJIACYETCS CO
crarbeit 4 [Ipotokona Ne 7 k KoHBEHIIMM 0 3alIMTE MTPAB YEJIOBEKA U OCHOBHBIX
cBO0OO/I, MOMYCKAOIIEH MOBTOPHOE PACCMOTPEHHUE YTOJOBHOrO JAEja, B paMKax
KOTOPOrO JIMIO ObIJI0 OKOHYATEJIbHO OMNPaBAAHO WJM OCYXKIEHO, €CJIM €CTh
CBEJICHUS O HOBBIX WJIM BHOBb OTKPBIBIIUXCA OOCTOATENbCTBAX JUOO €CIIU B
X0J€ MPEAbIAYIIEro pa3duparesibCcTBa AOMYIIECHBl CYIIECTBEHHbIC HAPYLICHUA,
MOBJIMSBIIME HA UCXO Ea.

YronoBHO-NponecCyalibHblil  KoAeke Pocculickoli ®denepanii HOBBIM
00CTOATEILCTBOM MPHU3HAET, B YACTHOCTH, YCTaHOBJIEHHOe EBponelckum
CynoMm mo mpaBaMm 4YejOBEKAa HapylleHUE MoJiokeHui KOoHBEHUMM O 3amuTe
MpaB 4YE€J0BEKA M OCHOBHBIX CBOOOJ MPH paccMOTpeHHu cyaom Poccuiickoi
®denepanyu yrojaoBHOTO Aena (MyHKT 2 dacTu deTBeptoil ctathu 413). Yacth
natas crateun 415 pganHoro Kojaekca B pa3BuTHE MNPUBECACHHOW HOPMBI
YCTAaHOBWJIA MPOUEAYPY NPHUHATHA PELICHHS O TNEPEeCMOTPE MPUTOBOPA,
ONPENCNICHUS WJIM MOCTAHOBJCHUA CyJla MO YKAa3aHHOMY OOCTOSITECJILCTBY:
[Tpesuanym BepxoBHoro Cyna Poccuiickoit ®enepaiiuu 1mo mpeacTaBiICHUIO
[Tpeacenarena BepxosHnoro Cyna Poccuiickoit @enepannu He MO3AHEE OJHOTO
MeciIla €O JAHA TMOCTYIUICHHS NPEACTABJICHUA OTMEHSIET WM W3MEHSET
CyAcOHbIE PEIICHUS TO YTOJOBHOMY JEIY B COOTBETCTBUHU C MOCTAHOBJICHUEM
Epponeiickoro Cyaa no mpaBam 4ejioBEKa.

OnpeneneHne HaATUYUSA OCHOBAHUH /1J1s1 BHECCHUS JAHHOTO MPEICTABICHUS
[Tpencenarenem BepxosHoro Cyna Poccuiickoit ®enepanuu B llpesuauym

BepxoBnoro Cyna Poccuiickoit ®denepariun — ¢ TeM UYTOOBI TMEPECMOTP
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YTOJIOBHOTO JieJia ObUT aIeKBATHBIM M 3(h(PEKTHBHBIM CPEACTBOM BOCCTAHOBJICHUS
HApYIIEHHBIX TpPaB U CBOOOA — ABJISAETCS 3JIEMEHTOM TMPOUEAYPbl TPUHATHUS
pelIeHHss O TaKOM MEPECMOTPE M HOCUT, MO CYIIECTBY, Xapakrep
MPOLIECCYAJIBHOIO aKTa, Ha KOTOPBIM B TOJHOM MEpPE PpacnpoCTPAHAETCA
TpeboBanue dyactu ueTBepTod crathu 7 VYIIK Poccuiickoit ®enepanuu o
3aKOHHOCTH, OOOCHOBAaHHOCTM M MOTHUBHPOBAHHOCTH CYJICOHOTO PpECIICHUA.
[TosToMy B cliyuae, €ciii YCTaHOBJIEHHOE HapylieHue KoHBEHIMM 0 3a1uTe IpaB
YEJOBEKA M OCHOBHBIX CBOOOJ MPHUBENO, B YACTHOCTH, K HEMPABOCYJIHOCTH
MPUTOBOPA KaK UTOTOBOTO PEIICHUS MO YrOJOBHOMY JIeJly BCIEACTBUE CyacOHON
OIIMOKH, JONYIIEHHOW MPU PACCMOTPEHUU JE€ja W BIUSIONICH Ha CYILECTBO
MPUTOBOpPA, a 3HAYUT, TPeOyeT ero mepecMoTpa (M3MCHCHHUS WA OTMEHBI),
BHECEHHE  COOTBETCTBYIOIIETO0  MPEJACTABJICHUS  SABJSETCS  00S3aHHOCTHIO
IIpencenarena Bepxosnoro Cyaa Poccuiickoit enepanmmu.

IInenym BepxosHoro Cyaa Poccuiickoii denepaiiiu, OCHOBBIBASCH Ha
Pexomennanuu Komutera Munuctpos Cosera Esponbt ot 19 suBaps 2000 roaa
R (2000) 2, B moctranosnennu ot 27 wutons 2013 roma Ne 21 «O nmpumeHeHuwn
cyaamu oOuied ropucaukiini KoHBEHIIMM 0 3allUTE MPaB YEJIOBEKA U OCHOBHBIX
cBo0on oT 4 HOs0ps 1950 rona u [IpoTOKOJIOB K HEM» MOAYEPKUBAET, COTIACYSICh
C yKa3aHHbIMU mpaBoBbiMU no3unusamMu KonctutynuonHoro Cyaa Poccubickoi
Oenepaunn u EBponeiickoro Cyna mo npasaM 4e€JI0BEKa, UTO MPU PACCMOTPEHUU
BOMpPOCa O HEOOXOAUMOCTH MEPECMOTPa CyAeOHOTO akTa AOJKHA YUHUTHIBATHCA
MPUYKUHHO-CJICICTBEHHAS CBA3b MEKY yCTaHOBJICHHbIM EBponelickum Cyaom mno
npaBam 4YenoBeka HapymeHuemM KouBeHuuum wnu I[IpotokonoB k Hed u
HEOJAroNpUATHBIMU  TOCJIEJACTBUSAMM, KOTOPBIC TMPOJOIKAET HUCMBITHIBATH
3asBUTENb (MyHKT 17), a 3TO mMoapa3yMeBaeT y4eT TP OICHKE TaKOW CBA3M
TaKKe JUIIEHUH, 00YCJIOBJICHHBIX TOCTAHOBJICHHBIM MPUTOBOPOM.

Tem cambim Hanmuuue y Ilpencematens BepxosHoro Cyna Poccuiickoit
Oenepauuu MpaBOMOYMS BHOCUTH TpenacTaBieHue B lIpesmamym BepxoBHOro
Cyna Poccuiickoit denepaiiin 0 mepecMOTPe MPUTOBOPA B CBSA3H C PEIICHUEM
Epponeiickoro Cyna 1o mpaBam 4elioB€Ka B TeX ClydasX, Koraa

ONpCABAPUTCIIBHOC H3YUCHHUC ITOCTYIIMBIHIMX MATCPHAJIOB IIO3BOJIACT CACIIATH
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BBIBOJI O TOM, UYTO HMMEIOTCA BCE HEOOXOAMMBIE OCHOBAHUA MJIsI TaKOTO
MepecMOTpPa, HE CBUJCTENBCTBYET O CHUXKCHUM YPOBHS CyAcOHOMN 3allUThl TTPaB
OCYK/ICHHBIX.

5. B nmminotHom mnocrtaHoBieHun ot 10 suBapa 2012 roma mo aeny
«AHaHbEB U Apyrue NpoTuB Poccumy», BEBIHECEHHOM B TOM YHUCJI€ HA OCHOBAHUU
cratb 46 KoHBEHUMM O 3alUTE MpaB 4YEJIOBEKA U OCHOBHBIX CBOOOJ s
MPUHATHAA [IETIECO00pa3HBIX Mep 00IMIeTo U (MJTH) HHANBUYAIbHOTO XapakTepa ¢
LEbIO BOCCTAHOBJICHHS Mpas 3asBUTENIEH, HApPYUIEHHBIX
HEYJIOBJICTBOPUTEIBHBIMU  YCJIOBUSMM WX  COACPXAHUS  TOJA  CTPaXew,
Epponeiickuii Cya mo npaBaM 4eJIOBEKA yKa3all, UTO MPUMEHUTEbHO K JaHHOM
CUTYallMU BO3MOXHbI CIEIYIOIINE MEPHI: YIYUIICHUE YCIOBUM CONCPKAHUA MO
CTpaXk€i, BKJIIOYAs CHUXKCHUE YaCTOThl M30paHUs 3aKJIOUYEHUS MO CTPAKY U
BPEMEHHbBIEC MEPhI JJIA NMPEIOTBPAIICHUS U COKPAILICHUA NTEPEHACETICHHOCTH MECT
COJIepKaHuA TOJ CTpaxke; co3aanue 3(h(PeKTUBHBIX CPEACTB TPABOBOM 3aIUTHI,
a UMEHHO TPEBEHTUBHbIC BHYTPCHHUE CPEJCTBA, B TOM YHCIIEC HAAJICKAIIUH
CyneOHBIH KOHTPOJIb, U KOMIICHCATOPHBIC BHYTPEHHHE CPEACTBA (BO3MEIICHHE
noTeprnesuM). [IpuMeHeHHe Takoro poja Mep HE CBA3AaHO C CYIIECTBOM
MOCTAHOBJIEHHOTO MO YTrOJIOBHOMY JEJIy MPUIOBOpPa M, COOTBETCTBEHHO, HE
MOKET O0O0YCJIOBJIMBATh HEOOXOJMMOCTh €ro MepecMoTpa. YIMOMHUHAHUE KE
Epponeiickum CynomM 0o mnpaBaM 4YeIOBEKAa BO3MOXKHOCTH CMATYEHUS TPH
OTIPENICTICHHBIX YCJIOBUSAX YTOJOBHOTO Haka3aHWs Kak (OPMBI KOMTICHCAITMH
3aKJIFOYEHHBIM TOJ] CTPAXy B CBSA3M C HapylleHUsMU KOHBEHUHUH, UMEBIIMMU
MECTO BO BpEMs YrOJIOBHOTO Pa3OMpaTebCTBA, JIMIL OPUECHTHUPYET HA TaKYyIO
BO3MOXKHOCTh (heIepaibHOTO 3aKOHOJATENSA, KOTOPBIM cCaM BIIPaBE OMPEICITUTH
3aKOHOJIaTeJIbHbIE MEPbI OOIIEr0 XapakTepa, a IOTOMY B CUCTEME JEHCTBYIOIIETO
MPABOBOTO  PETYJMPOBAHUA, HE  MPEAYCMATPUBAIOIIETO  KOMIIECHCALMIO
HApYIIECHUS YCJIOBHI COMEPKAHUS JIMIA MO CTPAKEH CHUKEHUEM HA3HAUCHHOTO
€My HaKa3aHUs, TAKXKE HE MPEAnosiaraeT NepecMoTp MPUroBopa.

B TO0 Xe BpemMsa MNOPSAAOK YCTAaHOBJICHHS HAJIMYUA OCHOBAHUN i
nepeavyu Bompoca o nepecmorpe npuroopa B Ilpesuauym Bepxosnoro Cyna

Poccuiickoit @enepannu B cBA3M ¢ KOHCTatupoBaHHbiM Epponeiickum Cyaom
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Mo mpaBaM uejioBeka HapylieHrneM KOHBEHIMM O 3aluMTe MpaB YEJIOBEKA H
OCHOBHBIX CBOOO/J YCIOBUSAMHU COJICPKAHUS MOJI CTPAKEH HE UCKITIOUAET OLICHKHU
TOr0, UMEJIO JIM 3TO HAPYIICHUWE XapaKTEpP MBITKH, OKAa3aBUICH ONpeAesatoniee
BIIAsTHUE HA (DOPMHUPOBAHUE JOKA3ATEIBCTBEHHOW 0a3bl MO YTOJOBHOMY JCNY H,
KaK CJIEJICTBUE, HA MPABOCYAHOCTh MPUTOBOPA, — MPUTOM UTO MIPU3HAHWE (haKTa
HEYJOBJIETBOPUTENIBHBIX YCIOBHM COIEpKaHUA NOJ CTpakedl camo mo cebe He
ABJACTCS OOCTOATEIBLCTBOM, HCKJIIOUAIOIIMM MPECTYMHOCTh M HAKa3yeMOCThb
nesaus (onpenenenns Koncrurynmonnoro Cyaa Poccutickoit @eneparuu ot 24
mapta 2015 roma Ne 620-O u ot 29 centabps 2015 roma Ne 1953-0).

Takum oOpazom, Koncrutynuonnsiit Cyn Pocculickoii ®@eaepauuu He
YCMaTPUBAET HEOMPEACICHHOCTA B BOMPOCE O KOHCTUTYLHUOHHOCTH MOJIMYHKTA
«0» nyHkta 2 dactu yetBepTod ctaTthu 413 VYIIK Poccuiickoit ®enepanun c
YYETOM €ro MPUMEHEHHUA BO B3aUMOCBS3M cO cTraTheit 46 KoHBEHIMU O 3amure
MpaB 4YE€J0BEKA M OCHOBHBIX CBOOOJI, MPAaBOBBIMU MO3UIMAMU EBpomneickoro
Cyna mno mnpaBam 4enoBeka u KoncrutynmonHoro Cyaa Poccuiickoi
denepanuu.

Hcxons u3 M3JI0KEHHOTO M PYKOBOACTBYSCh MYHKTOM 2 ctathu 43 u
4yacThl0 TepBoil crathu 79 DenepanbHOr0 KOHCTUTYLHMOHHOrO 3akoHa «QO
Kouncrurtynuonnom Cyne Poccuiickoit ®enepanununy», Koncrurynuonnsit Cyn

Poccuiickoit ®enepannn

OMpPEenCIHN:

1. Ilpuznares  kamoOy  rpaxkaaHuHa  AHApeeBckoro  Bacumus
KoncranTMHOBMYA HE MOMJICKAIIEH AAJbHEUIIEMY PACCMOTPEHUIO B 3aCEIaHUU
Koncturymonnoro Cyaa Poccuiickoii @enepanyu, NOCKONbKY A pa3pelieHUs
MOCTABJICHHOTO 3asBUTETIEM BOIpOCa HE Tpedyercs BBIHECCHHE
MPEAYCMOTPEHHOTO cTaTtheil 71 DenepanbHOrO0 KOHCTUTYHHOHHOro 3akoHa «O
Koncturymmmonnom Cyne Poccutickoit @enepaiiiny UTOrOBOrO PEIICHUS B BUJIC
MMOCTAHOBJICHHUS.

2. Omnpenenenne Koncturyumonnoro Cyaa Poccuiickoit denepanuu 1o

TAHHOH Kaj100€ OKOHUYATEILHO U 00KAJIOBAHUIO HE IO JIEKHUT.



3. Hacrosmee  OnpexaeneHue  MOIJICKUT

12

onyOJIMKOBAaHWIO  Ha

«OdurmanpbHOM HHTEPHET-TIOPTAjIe MPaBOBOW WHOOPMAITUm) (Www.pravo.gov.ru)

u B «Bectauke Konctutynnonnoro Cyaa Poccutickoit @eneparumy.

[Ipencenarenn
Koncturymonnoro Cyna
Poccuiickoit ®eneparuum
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