NmeHeMm
Poccuinckon ®egepauun

ITOCTAHOBAEHMUE
KOHCTUTYLUMOHHOI'O CYJA POCCUUCKOU DEJEPALIUHU

Mo JIeJy O MPOBEPKE KOHCTUTYLIMOHHOCTH MOAMYHKTA 2 MyHKTAa 4 CTaThu
1515 T'paxnanckoro koxaekca Poccuiickoii ®denepanuu B CBSI3U C
3ampocom IIaTHaamaToro apOMTPaKHOTO aneJUISIIIMOHHOTO CyAa

ropoa Cankr-lleTepOypr 24 urons 2020 rona

Koncturymmonnsiit Cyn Poccuiickoit @enepanuu B coctase [Ipeacenarens
B.1.3oppkuna, cyaeii  K.B.Apanosckoro, A.M.boinoa, H.C.bonnmaps,
I' AT'amxuesa, KO.M./lanmnosa, JI.M.Xapkosoii, C.M Kazannena, C.J/[.Kus3ena,
A.H Kokotona, JI.O.KpacaBuukoBoi, C.I1.MaBpuHa, H.B.MenbsaNKOBA,
0. J1.Pynkuna, B.I" . fIpocnaBiiesa,

pykoBOACTBYsICh cTarheit 125 (wacte 4) Koncturymum Poccuniickoit
Oenepanyu, MyHKTOM 3! qactm MEPBOM, YACTAMU TPEThEHl U UETBEPTOM CTaThu 3,
yacThio TiepBoit ctatbu 21, cratbsamu 36, 471, 74, 86, 101, 102 m 104
OenepanibHOr0  KOHCTUTYHMOHHOro 3akoHa «O Konctutynumonnom Cygae
Poccuiickoit @enepammmy,

paccMOTpen B 3aceqaHuu 0€3 MPOBEACHUS CIyLIaHUA JEI0 O MPOBEPKE
KOHCTUTYLIMOHHOCTH mnoanyHkta 2 mnyHkra 4 crareu 1515 T'K Poccuiickoi
denepanum.

[loBogoM Kk paccmMoTpeHHrO nena ABwica 3anpoc  [latHaamaroro
apOUTPAKHOTO aNeJUIAUMOHHOTO cyaa. OCHOBAaHMEM K PACCMOTPEHUIO Jeia

ABHIIACh O6H3py>KI/IBH_Ia$IC$I HCOMNMPCACICHHOCTE B BOIIPOCC O TOM, COOTBCTCTBYCT
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mu  Koncturyumun  Poccmiickot  ®denepaumu  ocnapuBaeMoe  3asBUTEIEM
3aKOHOTMOJIOKEHHE.

3acnymaB cooOlieHue cyapu-aokiaamunka [ .A.T'amkueBa, HCCIeI0BaB
MPEJACTABIICHHBIE JOKYMEHTHI W WHble Marepuanbl, Konctutrymmonusii Cyn

Poccuiickoit ®eneparuum

YCTAHOBHI:

1. CornacHo mnonnynkty 2 nyHkta 4 crateu 1515 I'K Poccuiickoi
Oenepanuu, peryaupyronied OTBETCTBEHHOCTh 3a HE3aKOHHOE HCIOJIb30BAHUE
TOBApPHOTO 3HAaKa, MpaBooOJiaAaTe b BIpaBe TpeOOBaTh MO CBOEMY BBHIOOPY OT
HApYIIUTENIsI BMECTO BO3MEIIECHUS YOBITKOB BBIIUIATBI  KOMIICHCAIIMU B
JIBYKPAaTHOM pa3Mepe CTOMMOCTH TOBApPOB, HAa KOTOPBIX HE3AKOHHO pPa3MEIIEH
TOBApPHBINA 3HAK, WIK B JIBYKPATHOM Pa3MEpPEe CTOMMOCTH MpaBa UCIOJIb30BaHUA
TOBAPHOI'O 3HAKa, OMPEACNISIEMON MCXOJsA W3 LIECHbI, KOTOpas MPU CPABHUMbBIX
00CTOATENbCTBAX OOBIYHO B3MMAETCA 32 MPABOMEPHOE MCIOJIb30BAHUE TOBAPHOTO
3HaKa.

1.1. Pemennem ApOutpaxHoro cyna Pocrockoit oGmactu ot 3 aexadps
2019 ronma yacTUUHO YIOBJIETBOPEHBI MCKOBbie TpeOoBaHus 3AO «Kopnopauus
«Mactepur™» u 3A0 «3yop OBK» Kk uHAuBHAyaJbHOMY MNPEANTPUHUMATEIIO
N.B.CumakuHOM 0O B3BICKAHMM C HEE KOMIIGHCAIlMM 3a  HapylIeHHE
UCKJTFOUMTEBHBIX MPaB HA TOBAPHBIE 3HAKH.

OcHoBaHWEM [iJIi TPUHATHA CYACOHOTO aKTa MOCTYXWIN CHEAYIOIIUE
00CTOATENIbCTBA, YCTAHOBJICHHBbIE cyAoM. OTBETUMLEH peaJiM30BaHbl Ha
YHUBEPCAJIbBHOM PBIHKE MATh U3MEPUTEIbHBIX PYJIETOK U TPU MAJISPHBIE KUCTH, HA
KOTOPBIX HAHECEHbI M300pAKCHUS, CXOJHBIE JI0 CTENEHU CMEIIEHUA C TOBAPHBIM
3HAKOM «Stayer» U — Ha ABYX PYJIETKaX — TAKXKE C TOBAPHBIM 3HAKOM «3yOpy,
3apEruCTPUPOBAHHBIMU 32 HUCTIIAMU B OTHOILICHHWM IIUPOKOTO MEPEYHS TOBAPOB.
[TockoJsibKy OTBETYMIIA MTPAB HA MCMOJIb30BAHUE 3THX TOBAPHBIX 3HAKOB Y UCTIOB
He mpuodOpeTana, T¢ oOpaTHIMCh B CyJ C MUCKOM O B3BICKAHWHM KOMIICHCAIIUH —
kaxabid B cymme 200 Teic. py0., 000CHOBAB €€ pa3Mep MPEACTABICHHBIMU UMU

JUIOCH3UOHHBIMH A0rOBOPaMH, KOTOPLIC 3aKIKYCHBI C TPCTbUM JIMOOM H IIO



3

YCIOBUSAM KOTOPBIX JIMIIEH3MOHHOE Bo3HarpaxkaeHue cocrasisaet 300 Toic. pyod. 3a
TPU TOBApHBIX 3HaKa, BkItouaa «Stayer», u 100 Teic. py0. 3a TOBapHbBIA 3HAK
«3yOp» €KEKBAPTAIBHO.

VY noBneTBopsis TpeOOBaHUS O B3bICKAHWM KOMIEHCAIIMHU JIMIIIb B pazmepe S50
ThIC. Py0. B TOJIb3Yy KaXJAOr0 M3 MCTLOB, CYJ CYEN 3asABJICHHBI WM pa3Mep
KOMIEHCAlMA YPE3MEPHBIM, MPOTUBOPEYAIMM MNPUHIUINAM PAa3yMHOCTH U
CIIPaBEIJTUBOCTH, UMEIOIIUM KapaTeSibHbIA XapaKTep, YUUTHIBASI, B YACTHOCTH, UTO
noA0OHOE MPABOHAPYILICHUE COBEPIICHO OTBETUMIEH BIEPBbIC, HE SBJIACTCSA
rpyObIM (e He OBUIO 3aBEAOMO HM3BECTHO O KOHTpaaKTHOM XapaKTepe
peanm3yeMoi TPOAYKIIMH) ¥ HE COCTABIISIET CYIIECTBEHHYIO YacTh €€
MPEANPUHUMATENIBCKON  JEATEIbHOCTH, a pPaBHO MNPUHUMAs BO BHUMAaHHWE
OTCYTCTBHUE JIOKA3aTEIbCTB BOBHUKHOBEHUS Y UCTIIOB YOBITKOB U HE3HAUUTEIIbHY IO
LICHY TOBapa.

1.2. TlatHanuatbii apOUTPa)KHBIA aMNEJUISIMOHHBIN CyJ, paccMaTpuBast
aneUIIUOHHYIO0 JKajlo0y MCTIOB Ha PEUIEHWE CyJla TMEepBOM WHCTAHIINY,
onpeneneareM ot 20 deppaig 2020 roga mporu3BOACTBO TI0 HKAIO0E TPHOCTAHOBHIT
u oOparwicsa B Koncruryumonnsit Cyn Poccuiickoit denepanyu ¢ 3apocoM o
MPOBEPKE KOHCTUTYLMOHHOCTH MOJJICKANIETO TPUMEHECHHUIO B J€Jie MOAMYHKTa 2
nyHkra 4 crateu 1515 T'K Poccuiickoit ®enepanuu, mnojaras €ro He
cootBeTcTBYIOmMM cTtatham 17, 18, 19, 21 m 55 Koncrurymum Poccuiickoi
denepanum.

Kak ykazano B 3ampoce, ocrapuBacMas HOPMa B KOHTEKCTE CJIOKUBILCHCS
MPABOMPUMEHUTENIbHON MPAKTUKK MPEMATCTBYET CyAY, €CIM OJIHUM JICHCTBUEM
HApYIICHO MCKJIIOUUTEIBHOE MPABO TOJbKO HA OJWH TOBAPHBIM 3HAK, CHU3UTH
CyMMY B3BICKUBAEMON MO HCKY NpaBooOJiafaresia KOMIEHCAIMKM, KOTJAa OHAa
onpenesicHa MM B JABYKPAaTHOM pa3MeEpPEe CTOUMOCTH TMpaBa MCIOJIb30BAHUSA
TOBAPHOI'O 3HAKa, OMPEACNISIEMON MCXOJsA W3 LIECHbI, KOTOpas MPU CPABHUMbBIX
00CTOATENbCTBAX OOBIYHO B3MMAETCA 32 MPABOMEPHOE MCIOJIb30BAHUE TOBAPHOTO
3Haka. TeM cambIM, YTBEPXKAAET 3asBUTEIIb, CY JIUILIEH BO3MOXHOCTH YUYECTh BCE
3HAUMMBIE OOCTOATENBCTBA Jeia (BKIIOYAS THKEIYIO JKH3HEHHYIO CHUTYAIHIO

OTBETUMKA — WHAWBUAYAJIHHOTO TPEANPUHUMATENSI) W TPUCYAUTH CYMMY
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KOMIEHCAIIMK, COPAa3MEPHYIO JOMYIIEHHOMY HapyiieHuto. [1o ero MHEHUIO, Takoe
TOJIKOBAHUE OCIMAPUBAEMON HOPMBI TaKXe HEOOOCHOBAHHO OTPAaHUYHMBACT Chepy
JNEHUCTBHUS TPABOBbIX MO3UIMKA, U3N0KEeHHbIX KoHctutyuuonueiMm  Cynom
Poccuiickoit ®enepanuu B [loctanosnenuu ot 13 nexadbps 2016 roga Ne 28-11.

Takum oOpazom, mmes B Buay crarbu 74, 101 u 102 denepanbHOro
KOHCTUTYIIMOHHOTO  3akoHa «O  Koncrturynmonnom Cyne  Poccuiickoi
Oenepanyny, nmoanyHkT 2 nyHkTa 4 craten 1515 'K Poccuiickoit deaepaimn
apyisierca npeaMmeToMm paccmoTrpeHuss Koucruryuuonnoro Cyna Poccuiickoit
denepanuu MO HACTOSIIEMY JIeNTy MOCTOJbKY, MOCKOJbKY MM OOYCIOBJIMBAKOTCS
npeaebl MOJHOMOUMH CyJla B Cllydae MPUMEHEHUS MEpP OTBETCTBEHHOCTH 3a
HapyIICHUE WHAUBUAYAJbHBIM MPEANPUHUMATENIEM TPU OCYIIECTBICHUU UM
MPEANPUHUMATENIBCKON JIEATEIbBHOCTH HCKJIFOYUTEIBHOIO TpaBa Ha TOBAPHbBIN
3HaK, €CJId MpaBooONaAaTeNib MCHOJBb3YeT B KA4yeCTBE Crnocoba 3alluThl
TpeOOBAHUE BBHIMIATUTH KOMIIEHCALIMIO B JIBYKPATHOM pa3Mepe CTOMMOCTH NpaBa
WCIIOIb30BaHUsI TOBAPHOTO 3HAKA, OMPEACIISIEMON UCXOA U3 LICHBI, KOTOpas MpHU
CPaBHUMBIX OOCTOSTEILCTBAX OOBIYHO B3UMAETCS 32 PABOMEPHOE UCIIOJIb30BaHUE
TOBAPHOI'O 3HAKA.

2. B Poccuiickoit deaepaniuy NPU3HAIOTCA W TapaHTHUPYIOTCSA COTJIACHO
OOILICTIPU3HAHHBIM ~MPUHIMIAM W HOPMaM MEXIYHApOJHOTO TpaBa H B
cootBeTcTBUM ¢ KoHcTuTylment Poccuiickoit @enepannn cBo601a JIUTEPATYPHOTO,
XY/I0KECTBEHHOTO, HAYUYHOT0, TEXHUUECKOTO U JIPYTUX BUIOB TBOPYECTBA, OXPaHa
WHTEUIEKTYaJIbHOW COOCTBEHHOCTH 3aKOHOM, TIPaBO HA CBOOOAHOE UCMOJIb30BAHKE
CBOMX CMOCOOHOCTEW W MMYIIECTBA Uil NPEANPUHUMATEIBCKOM W WHOW HE
3aMperneHHON 3aKOHOM YKOHOMHYCCKOH MEeATeTbHOCTH (cTaThs 17, gacTh 1; cTaThs
34, wacte 1; cratea 44, dacte 1). ['apanTupysd rocyaapCTBEHHYIO, BKIIOYAs
cyaeOHyto, 3ammty TpaB u cBoboa, Konctutynus Poccuiickoit ®eneparuu
3aKPEIUIACT, YTO OHU MOTYT OBITh OTPaHWYCHBI (helepPATbHBIM 3aKOHOM JIHIIH B
TON Mepe, B KaKOH 3TO HEOOXOAMMO B LEJISIX 3alIUThl OCHOB KOHCTUTYIMOHHOTO
CTpOsi, HPABCTBEHHOCTH, 370POBbs, MPAaB W 3aKOHHBIX WHTEPECOB JPYTUX JIHII,
obecrieueHuss 00OPOHBI CTPaHbI W 0€30MaCHOCTH rocynapcTsa (craths 45, gacTsb 1;

ctaths 46, gacth 1; cTaThs 55, wacts 3).
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OcyliecTBisis TPaKJIaHCKO-MPABOBOE PETYJIUPOBAHUE HCKIFOUMUTEIbHBIX
MpaB, 3aKOHOJAATENIb BOPABE BBOJIWTH MEPbl MMYIIECTBEHHOW OTBETCTBEHHOCTH,
OyJIyuud BMECTE C TeM CBs3aHHBIM Tpeanucanusamu crareit 8, 17, 19, 34 u 35
Koncrurynum Poccuiickoii ®deaepaunu, KOTOPbIE TMO3BOJISAIOT OrFPAaHUYHUBATH
mpaBO  COOCTBEHHOCTH  (PMBMUECKMX W  IOPUAWYECKHX  JIUIl, CBOOOdY
SKOHOMUYECKON NEATENBHOCTH, TOJBKO €CJIM TaKO€ OTrPAaHWUYEHHWE OCHOBAHO Ha
OOIIUX MPUHLKNAX YACTHOTO MpaBa, OTBEeUaeT TPEOOBAHMAM CIPABEAJIUBOCTH U
ACHOCTH, aJEKBAaTHO W COPa3MEPHO KOHCTUTYLHMOHHO 3HAYUMBIM LENSIM H
LIEHHOCTAM, HEOOXOAUMO JJIA 3alIUThl 3TUX LIEHHOCTEH, B TOM YMCJIE KOrAa HaAo
BOCIIPEMATCTBOBATh PEAIU3AMU CYOBEKTUBHBIX MPAB HE B COOTBETCTBUM C HX
Ha3HAYeHUEM. PyKOBOJCTBYACh KOHCTUTYLIMOHHBIMHU TMOJOXKEHUSMH, a PABHO
MPUHAMAas BO BHUMAaHWE HOPMBI MEKAYHAPOIHBIX AOroBOpoB Poccuiickoi
Oenepanin B 001aCTH TPABOBOM OXpaHbl HMHTEIUICKTYAIbHONH COOCTBEHHOCTH,
Koncturynmonnsii Cyn Poccuiickoit ®denepanmun B IloctanoBnenun ot 13
nekadps 2016 roga Ne 28-I1 cchopmynmmupoBait ciaeayroIie MpaBoOBhIC MO3HITUN:

B3bICKAHHE KOMIICHCAIIMX 34 HAPYIICHUE WHTEIUIEKTYAJIbHBIX MpaB, OyAyuu
mTpadHON CaHKIIMEH, MPECASAYIONICH B TOM YHCIIC TMyOIMUHbIE TIEITA MPECCUSHUS
HapylieHuH B cepe WHTEIIEKTYaTbHON COOCTBEHHOCTH, SBJISIETCS TEM HE MEHEE
MHCTUTYTOM YaCTHOT'O MpaBa, KOTOPOE OCHOBBIBAETCS HA MPU3HAHWU PABEHCTBA
YYaCTHUKOB peryaupyeMmbix uM oTHomeHud (myHkT 1 cratem 1 'K Poccutickoi
Gdenepanii) W B paMKax KOTOPOTO  3allldTa WMYIICCTBCHHBIX  TIPaB
npaBoo0jafarens A0KHA OCYIIECTBIAThCA Tak, uToObl obOecreurBajca OajlaHC
MpaB M 3aKOHHBIX MHTEPECOB YUYACTHUKOB TPAXKIAHCKOTO 000poTa, T.€. ¢
coOmoeHuEM TpeOOBaHUN COPaBEIIMBOCTH, PABEHCTBA M COPA3MEPHOCTH, a
TaKK€ 3alpeTa Ha OCYIECTBJICHUE MPaB U CBOOOJ UENOBEKA M TPa)KJAaHWHA C
HapylieHueM TpaB ¥ cBoOoa apyrux jwil (ctates 17, wacts 3, Koncrurymum
Poccwutickoit ®enepanyn);,

HEJb35 UCKIIIOYaTh, 4YTO TNPU HEKOTOPBIX OOCTOATENBCTBAX pa3Mep
OTBETCTBCHHOCTH, K KOTOPOW NPHUBJIEKAECTCA HAPYIIUTENIb MNpaB Ha OOBEKTHI
WHTEJUIEKTYaJbHOW COOCTBEHHOCTH, B COINOCTABJIICHUUM C COBEPILICHHBIM UM

ACAHUCM MOZKCT IIPCBBICHTH HOHYCTHMBIﬁ C TOYKH 3PCHHA IMPHHIUIIOB PABCHCTBA
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¥ CHPaBEAJIMBOCTH TIPEACT U TEM CaMbiM TPWUBECTH K HAPYIICHWIO cTateit 17
(uactb 3), 19 (wactu 1 1 2) u 55 (wacts 3) Koncruryun Poccuntickoii deneparmm,
a B KOHEUHOM CYeTe — K HApYyIICHHIO €€ cTaThbu 21, rapaHTHpYIOIIeH OXpaHy
JOCTOMHCTBA JIMYHOCTH W HE [JOMYCKAIOIIEH HaKa3aHWH, YHHKAIOIIUX
YeJI0BEUYECKOe JOCTOMHCTRO;

OTCYTCTBHE Y CYJa, CTOJKHYBILETOCS C HEOOXOAUMOCTHIO MPUMEHHUTH Ha
OCHOBAHHMH MPSMOTO YKa3aHUs 3aKOHA CAHKIHMIO, IBHO — C YUETOM OOCTOATENbCTB
KOHKPETHOTO JeJla — HECHPaBEeIIMBYI0 W HECOPa3MEpPHYIO JOMYIIEHHOMY
HApPYIICHUIO, BO3MOXKHOCTH CHU3WUTH €€ pa3Mep HUKE YCTAHOBJIEHHOTO 3aKOHOM
npejiena MoApPkIBACT JOBEPUE TPAXKIaH KaK K 3aKOHY, TaK M K CYAY.

Onupasch Ha TPUBEIECHHBIC TIPaBOBbie To3uIMH, KoHnctutymmonnsiii Cyn
Poccuiickoit denepanmu mpwIiesa K BHBOAY O HECOOTBETCTBUM TMOJNYHKTA |
crateu 1301, noanyukra 1 crateu 1311 u moanynkra 1 nynkra 4 crateu 1515 I'K
Poccuiickoii ®enepanuu cratbam 17 (wacte 3), 19 (vactu 1 u 2), 34 (vacts 1) u 55
(uacte 3) Koncturymum Poccuiickoii ®enepaniu B TOW Mepe, B KakoW B
CUCTEMHON CBs3M ¢ MyHKTOM 3 ctathu 1252 nanHoro Kopekca um apyrumu ero
MOJIO’KEHUSIMU OHH HE TIO3BOJIAIOT Cyly TIPH ONPEIEICHAN pa3Mepa KOMICHCALINH,
noJUIeKallei BhITIaTe MPaBOOOIAAATENIO B CIyYae HAPYIICHUS WHANBUAYAIbHBIM
MPEANPUHAMATEIEM  TPH  OCYMIECTBIICHUA WM TPEANPUHAMATEIHCKON
AEATEIbHOCTH ~ OJHUM  JCWCTBMEM  TpaB  HA  HECKOJbKO  OOBEKTOB
WHTEIUICKTYaJbHOW COOCTBEHHOCTH, ONPEICIUTh C y4eTOM (PaKTHUECKHX
O0OCTOATENBCTB KOHKPETHOTO Jeia OOmuMiA pa3Mep KOMIICHCALMKU  HHUXKE
MUHUMAJIBHOTO Tpefesia, YCTAaHOBJICHHOTO JAHHBIMU 3aKOHOIOJIOKECHUAMHM, €CIIH
pasMmep MoAJiexallel BhIIJIATe KOMIIEHCAIMN, UCYMCICHHOW MO YCTAaHOBICHHBIM
JAHHBIMHU 3aKOHOIIOJIOKEHUAMH TTPABUJIaM C YYETOM BO3MOKHOCTH €€ CHUIKEHUS,
MHOTOKPAaTHO TPEBBIIIAET pa3Mep MNPUUMHEHHBIX MPAaBOOOIANATEN0 YOBITKOB
(mpuToM YTO YOBITKM TOJAAIOTCA MCUUCICHHIO C Pa3yMHOW CTETEHbIO
JOCTOBEPHOCTH, @ WX TPEBBIMICHUE AOHKHO OBITh JOKA3aHO OTBETUYMKOM) U €CIIH
IpU 3TOM 00CTOATENHCTBA KOHKPETHOTO JeNia CBUAETEIbCTBYIOT, B YaCTHOCTH, O
TOM, YTO TPABOHAPYIICHWE COBEPIICHO WHIAWBUAYAJIBHBIM MPEANMPUHAMATEIIEM

BIICPBBIC KW 4YTO HMCIIOJIB30BAHHC 00BEKTOB HHTGHHGKTyaHBHOﬁ CO6CTB€HHOCTI/I,
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MpaBa Ha KOTOPbIE MPUHAAIEKAT APYTUM JIMIAM, C HAPYIICHHEM >TUX MpaB HE
ABJISUIOCHh CYIIECTBEHHON YaCThIO €ro MPeANPUHUMATEIBCKOW ACATENBHOCTH U HE
HOCHUJIO TpyObId Xapakrep.

[TonoxxeHHbIE B OCHOBY 3TOT0 BBIBOJA MPABOBHIE MO3UIMU TOJIYUYUIU
paseutue B IloctamoBnenmm ot 13 deBpans 2018 roma Ne 8-II, rae
Koncturymmonnsiit Cya  Poccuiickoit ®enepaimu  ykazaja, uYTO B KaXIOM
KOHKDETHOM  CJydae  MEphl  TPaXKJIAHCKO-MPABOBOM  OTBETCTBEHHOCTH,
YCTAHABJIUBAEMbIE B IEJNAX 3alUThl KOHCTUTYIIMOHHO 3HAYMMBIX IIEHHOCTEH,
JIOJIKHBI OTIPENIENATHCS UCX0/I U3 TPeOOBAHUA aJICKBATHOCTH MOPOKIAEMbIX MU
MOCJIC/ICTBUN (B TOM YHWCJIE JUTS JIWIA, B OTHOIEHWH KOTOPOTO OHH MPUMEHSFOTCS )
TOMY BpE€Nly, KOTOPBI MPUUYMHEH B PE3YJIbTaTe MPOTUBOMPABHOIO ACSAHUS, C TEM
yToOBl OOecmeunBagach WX COPA3MEPHOCTh MNPABOHAPYIICHHUIO, COOIIOAANICS
OaJlaHC OCHOBHBIX MpPaB WHIAMBHAA U OOILIEr0 MHTEPECA, COCTOAILETO B 3AIUTE
JIUYHOCTH, 0OIIECTBA U TOCYAAPCTBA OT MPOTHUBOMPABHBIX MOCATATEILCTB.

3. B TI'paxnanckom koaekce Poccuiickoli @enepanmd OTCYTCTBYET
coaepxkasiiieecss B crathe 49 3akona Poccuiickoit @enepaumu ot 9 urons 1993
roga Ne 5351-1 «O6 aBTOpCKOM TIpaBe W CMEKHBIX TpaBax» (yTpaTwji CHIy B
cootBeTcTBUM ¢ DenepanbHbiM 3aKk0oHOM OT 18 nmekabps 2006 roma No 231-D3,
KOTOPHIM Tak)ke BBEICHA B JCHCTBHE dacTh deTBepras pAaHHoro Kopaekca)
yKa3aHUE Ha TO, YTO KOMIICHCAIMS 3a HAPYIICHUE HWCKIIOUMUTEIBHOTO TpaBa
MOJUIC)KUT B3bICKAHWIO HE3ABUCHMO OT HAJIMYMS WM OTCYTCTBUS YOBITKOB. B cuity
abzama mepBoro myHkta 3 crathu 1252 manHoro Kopekca mpaBooOGnagaTenb
BIpaBe TPeOOBATh BHIMJIATHI KOMIEHCALMK 3a HAPYUIEHWE WCKIIIOYUTEIBHOTO
MpaBa BMECTO BO3MEIICHUS YOBITKOB, MpaBooOiaaaTesib, OOpaTUBIIMNACS 3a
3allUTONW MpaBa, OCBOOOXKIAETCS OT JIOKA3bIBaHWS pa3Mepa NMPUUMHEHHBIX €MY
yOBITKOB. OTO O0O3HAYAeT, YTO KOMIICHCALUSI MOXKET B3bICKMBAaThCA M CBEPX
yOBITKOB, HO JIMIIIb MTPU HAJIMUKUM TAKOBBIX. Byayun Mepoil rpaxaaHCKO-ITPaBOBOM
OTBETCTBCHHOCTH, OHA UMEET IEIbI0 BOCCTAHOBUTh UMYIIECTBEHHOE MOJI0KECHUE
mpaBooOnamarenas, HO TPU  OTOM, OTpakas  cnenuduky  OOBEKTOB
WHTEJUIEKTYaJIbHOW COOCTBEHHOCTH U OCOOEHHOCTH UX BOCIPOU3BECHUS, HOCUT U

mTpadHON XapakTep.
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COOTBETCTBEHHO, KOMIICHCAITUS MOXKET OBbITh O0O0JbIe (B YMEPEHHBIX
mpeaesiax), 4YeM IIeHa, Ha KOTOPYIO MpaBooOagaTeslb MOT OBl PaCCUMTHIBATH IO
JIOTOBOPY O MEpeaaye mpaBa Ha UCMOJb30BAHUE O0BEKTA UCKITIOUMTEIbHBIX MPAB.
[lItrpadHoli ee xapakTep — HaApSAAy C BO3MOXXHBIMHU CYACOHBIMH pacxojamMu W
pPEMyTAMOHHBIMU M3AEPKKAMHU HAPYLIUTENA — JOJDKEH CTUMYJHPOBATh K
MIPAaBOMEPHOMY (IOTOBOPHOMY) HCTIOJB30BAHUIO OOBEKTOB HHTEIUICKTYAIbHON
COOCTBEHHOCTH M BMECTE C TeM CHOCOOCTBOBATh, Kak ciieayeT u3 OnpeaciicHus
Koncturymmonnoro Cyna Poccuiickoit ®@enepanun ot 10 oktsa6ps 2017 rona
Ne 2256-O, BOCCTAHOBJICHUIO  HAPYIICHHBIX TMpaB, a HE OOOTAICHUIO
npaBooOaiaTens.

3.1. Pa3sMep KOMIEHCAIMM ONpPEAeNsAeTCcs CyJIoM B  Tpeaenax,
YCTAHOBJIEHHBIX ['paxkmanckum  koaekcoM Poccmiickoit  ®enepanuu, T.€.
MPUMEHHUTENIBHO K  HApYIICHWIO TPaB HA  KOHKPETHbIE  PE3YJIbTAaThl
WHTE/UIEKTYAJbHOW  JEATEIbHOCTA W CPEACTBA HHAMBUAyaJIM3allMM — B
3aBUCHMOCTH OT XapaKTepa HApYIICHWS W MHBIX OOCTOSATENBCTB JEJia C YUETOM
TpeOOBaHMWI PA3yMHOCTH W CIPaBEUTMBOCTH (ab3a1] BTOPOM MyHKTa 3 CTaThH
1252). OtoT pasmep moimkeH OBITH CyIoM OOOCHOBAH, Ha YTO yKa3aHO B ab3arie
yeTBepTOM TyHKTa 62 moctanoBieHus Ilnmenyma Bepxosnoro Cyma Poccuiickoit
Oenepanuu ot 23 anpens 2019 roga Ne 10 «O npuMeHEHHHM YacTH YETBEPTOH
['paxxnanckoro koaekca Poccutickoit @eneparum.

Panee pannbiMm  Kopexkcom He jAomyckangach BO3MOXHOCTh CHU3HUTH
KOMIMEHCAIMIO HMXKE MUHUMAJBHBIX MPEACSIOB, 3TO OOBACHAIOCH TEM, YTO OHA
BBICTYNIAET MEPOM, aJIbTEPHATUBHON BO3MEIICHUIO YOBITKOB, Pa3Mep KOTOPbHIX B
CJlyyae HapylICHUs HUCKIIOUUTEIbHBIX MPaB, Kak MPABWIO, C TPYJAOM MOAAAETCSA
ucuuciaeHuo. Tem caMbiM, HMCXOAS W3 MPaBWJI €€ pacueTa, HE HMCKI0YAIOCh
MPUCYKACHUE UPE3MEPHBIX CYMM B CJIy4ae OJIHOBPEMEHHOIO HApYILICHHUS MPaB Ha
HECKOJIbKO  PE3YJIbTaTOB  HMHTEIJICKTYAJIbHOW  JICSITEJIbHOCTH WM CPEJICTB
WHIUBUTY AJTA3AIAH.

Jlns yctpaneHust storo Hempoctatka deaepaibHbiM 3aKoHOM OT 12 mapra
2014 roga Ne 35-®3 «O BHECEHMM W3MEHEHUW B 4YAaCTU MEPBYIO, BTOPYKD U

yeTBepTyo [ 'paxkaanckoro kojekca Poccuiickoit @®enepaliii W OTIACTbHbBIC
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3aKOHOJAATeNIbHbIE akThl Pocculickoit Menepanuny npeaycMOTPEHAa BO3MOKHOCTD
CHU3HUTH pa3Mep KOMIICHCAIMKW MPU YCIOBHUH, YTO OJAHUM ACHCTBUEM HAPYLICHBI
MPaBa HA HECKOJIbKO PE3YJIbTATOB MHTEJIEKTYAIbHON NEATEIbHOCTH WU CPEICTB
WHJMBUAYaJU3alluy, TMPUHAJICKAIIME K TOMY K€ OJHOMY IMpPaBoOONaAaTeNto;
O0IIMIA pa3Mep KOMMEHCALMM OrPaHUYEH NATHIOACCATHIO MPOLICHTAMU CYMMBbI
MWHHAMAJIFHBIX Pa3MEPOB BCEX KOMIICHCAIIMHA 32 JOMYIICHHBIE HapyIIeHus (ab3art
tpetwii myHkTa 3 crarbu 1252 T'K Poccwmiickoit ®enepanmn). Ha nmpakTuke Takoe
PErYJUPOBAHKUE 3aUaCTYI0 BOCHPUHUMAETCS KaK 3aKPEIUIAIONIEE €AUHCTBEHHOE
OCHOBAHUE [UJIi CHI)KCHUS KOMIICHCAIIMM HUXKE YCTAHOBJICHHOTO 3aKOHOM
npejena, B CBA3M C YE€M HE HAXOJWUT OJHO3HAYHOTO PEUIEHUS W BOMPOC O
MPUMEHUMOCTH mnpaBoBbiX mno3unuid Konctutymmonnoro Cyna Poccuiickoi
denepauny 0 €€ COPa3MEPHOCTH XAPAKTEPy HApYLIEHUS K T€M CllydasM, Korjaa
MMEET MECTO HAPYUIEHWE OJHUM JICHCTBUEM HCKIIIOUMTENIBHOTO TMpaBa JUIIb Ha
ONIMH TOBApHBIM 3HAK, a HCUYHUCIACTCS KOMIIEHCAlUs B JBYKPATHOM pa3Mepe
CTOMMOCTH TIPaBa UCMOJIb30BAHUA TOBAPHOTO 3HAKA.

4. I'paxxmanckwmii koaeke Poccuntickoit Menepanun mMo3BoJIsSeT (GU3UICCKOMY
W OPUJMYECKOMY JIMIly, OOJIaIalolIeEMy MCKIIOUUTENIbHBIM MPAaBOM Ha
pe3yabTat UHTEIJIEKTYaJbHON NEATEIbLHOCTH Wi Ha CPEACTBO
WHIUBUAyaTM3aii  (TIpaBoo0IaaaTesio), WCIOIb30BaTh TAaKOW pe3yJbTaT WIIn
TaKO€ CPEICTBO MO CBOEMY YCMOTPEHHUIO JIHOOBIM HE MPOTUBOPEYAILMM 3aKOHY
criocoboM. [IpaBooOnanaTens BOpaBe MO CBOEMY YCMOTPEHHUIO pa3peuiaTh Wid
3ampeiiarb JIpPYyruM JIMIAM HKCMOJb30BAHUE PE3YJbTaTa HWHTEIEKTYaTbHON
JEATECIIbHOCTU WJIM CPEJICTBA MHAWBUyJIM3AINK, IPUUEM OTCYTCTBUE 3aMpeTa HE
CUMTACTCA COTJIACHEM (pa3pelIeHWEM), a WX WCIONb30BaHWE (B TOM YHCIIE
cnoco0amMu,  TPEIyCMOTPEeHHBIMH  JaHHBIM  Komekcom)  0e3  corjacus
npaBooOJiaiatesia  ABJSETCS  HE3aKOHHBIM M BJIEUET  OTBETCTBEHHOCTb,
YCTAHOBJICHHYIO JaHHbIM KojaekcoMm, ApPYyruMH 3aKOHAMH, 33 MCKIIOUCHUEM
CJIy4aeB, KOT/Ia MX HCMOJb30BAHUEC JIMIIAMU WHBIMHU, YEM MpaBooOiaaaresb, 0e3
ero cormacus jgomyckaerca naHHeiM  Koaekcom (myHkt 1 cratem  1229).
IIpaBooOmaaaTenb MOXKET PaCHOPAAUTHCS HCKIIOUUTEIBHBIM TIPABOM  JIIOOBIM

CHOCO6OM, HC IMPOTHUBOPCUAIIHNM 3dKOHY U CYIICCTBY AAHHOIO IIpaBa, B TOM YHCJIC
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MyTEM €T0 OTUYKJEHHUS O JOTOBOPY (OTOBOP 00 OTUYKACHUN UCKITIOUATETLHOTO
mpasa) Ju00 TyTeM TMPEAOCTaBJICHUS TpaBa MCIOIb30BaTh TAKOH PE3yIbTaT WA
TaKkO€ CPEACTBO B YCTAHOBIICHHBIX JOTOBOPOM TIpeAeNiax (JIMIICH3HOHHBIN
JIOTOBOP); 3aKIIOUECHHE JMIIEH3MOHHOTO JO0TOBOPAa HE BIEYET 3a cOOOW mepexon
UCKJIFOUMTEIPHOTO  TpaBa K  JuneHsuary (myHkt | crarem  1233).
CooTBeTCTBYIOIIME BO3MOKHOCTH MPUHAIIEKAT U 00JIATATENO UCKITIOYUTEIBHOTO
mpaBa Ha TOBApHBIH 3HaK (MyHKT 1 crarem 1484).

[lo JHIEH3MOHHOMY  JOrOBOPY OAHAa CTOpOHAa —  oOyajzarensb
UCKJTFOUMTEBHOTO MPaBa Ha Pe3yJibTaT UHTE/UICKTYATbHON NEATEIbHOCTA UM HA
CPEICTBO WHAMBHAyaIu3anuu (JIMIICH3WAP) TMPEAOCTaBIsACT WIH 00s3yeTcs
MPEIOCTAaBUTh JIPYroil CTOpoHEe (JIMIIEH3WATy) TMPABO WCIONIB30BAHUA TAKOTO
pe3ysibTaTa WIH TaKOro CpPEACTBA B YCTAHOBIIEHHBIX JOTOBOPOM MpEAEnax;
JUIEH3UAT MOXET WX HCMHOJIb30BaTh TOJIBKO B MpEAeiaax TeX MpaB U TEMH
crnoco0amMu, KOTOPbI€ YCTAHOBJICHBI JOTOBOPOM, a MPABO HCMOJb30BAHUA, MIPSAMO
HE YKa3aHHOE B JIOTOBOPE, HE CUMTASTCA MPEAOCTABICHHBIM JIMICH3UATY (TTyHKT 1
cratbu 1235). JloroBop MOXKET MpeayCcMaTpPWBATh MPETOCTABJICHHUE JIMICH3AATY
MpaBa UCMOJIb30BAHUS C COXPAHCHUEM 3a JIMIIEH3UAPOM MpaBa BbIAAUYM JIUIECH3UN
apyruM junaMm (TpocTas, WIA HEUCKIIOUWUTENbHAS, JUIEH3Hs), a paBHO 0e€3
TAKOBOTO (MCKIIOUUTENNbHAA JauleH3us) (myHkT 1 crateu 1236). [IpenocraBnenne
MpaBa MCIMOJIb30BAHUS MO JOTOBOPY MOJJICKUT rOCYAAPCTBEHHONW PETUCTPALIUK B
CIy4asix U B MOPAJKE, KOTOPbIE MPEAYyCMOTpeHbl cTtarbeit 1232 manHoro Konekca
(myakt 2 crateu 1235). B moroBope ykasplBaeTCs TEPPUTOPHS, HA KOTOPO
JIOMYCKAETCS UCIOJb30BAHUE PE3YJIbTaTa WHTE/UIEKTYAJbHONW NEATENbHOCTH WU
CpeICTBa MHAWBUAYyaIu3auu (MyHKT 3 ctathu 1235).

B cuny myrkra 1! crateu 1489 mannoro Kogexca THLEH3HOHHbIN JOTOBOP O
MPEAOCTABICHUM TTpaBa HMCHOJb30BAaHUS TOBAPHOIO 3HAKA JIOJDKEH COAEPIKATh
HapsAy C YCIOBUSAMHU, IPEAYCMOTPEHHBIMU MyHKTOM 6 ero cratbu 1235, nepeueHb
TOBApOB, B OTHOIICHUHM KOTOPBIX MpeaocTaBiisieTcss 310 nmpaBo. Kak cieayer us
a03alreB IMepBOoro u BTOporo myHkra 5 ctatem 1235 mannoro Kopekca, pasmep
BO3HArpaXJI€HUA MO BO3ME3JHOMY JIMLIEH3MOHHOMY JOIOBOPY OMNpEeaenseTcs

CoNIalICHUECM CTOPOH, a C€ro pasMep HWIHN HOPAAOK €ro OonpcAaACjaCHHUA ABJIACTCA
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CYILIECTBEHHbIM YCJIOBUEM JoroBopa. llpum onpeneneHuun BO3HArpaKIACHUS
CTOPOHBI MOTYT TIPHHATH BO BHUMaHWE BHUJ JOToBOpa (TpocTas WU
WUCKITIOUNTEIbHAS JIMIICH3UA), TMPOAOIKUTEIIBHOCTh M CIOCOOBI MCTIOIb30BAHUS
TOBAPHOI'O 3HAKA, MEPEUEHb TOBAPOB, B OTHOIICHUH KOTOPHIX MPEAOCTABIAETCA
MPaBO €ro UCHOJIb30BAHUS.

B cootBerctBun ¢ Hopmamu ctatei 1301, 1311, 1406' u 1515 mannoro
Konekca mpaBoobianarens BrpaBe TPEOOBATh MO CBOEMY BbIOOPY OT HAPYIIUTENA
BMECTO BO3MEIICHUS YOBITKOB BBIIJIATY KOMIIEHCALIMM B JBYKPAaTHOM pa3Mepe
CTOMMOCTH TIpaBa WCMOJb30BAHUA TPOU3BEIICHHS, OOBEKTAa CMEKHBIX TIPaB,
M300pETEHUs, MOJE3HOM MOJIENM, MPOMBIIUICHHOrO o0paslia, TOBAPHOTO 3HAKa,
OnpeneaeMOil UCXOAs W3 UEHbI, KOTOpas MPH CPAaBHUMBIX OOCTOATEIbCTBAX
OOBIYHO B3UMAETCS 3a MPABOMEPHOE HCMOJb30BAHWE COOTBETCTBYIOIIECTO
pe3yibTaTa UHTEIJIEKTYAJIbHOW JEATEIbHOCTH WU CPEACTBA WHIMBUAYAJIU3ALUH
TE€M COcOo0OM, KOTOPBIN UCMOJIb30Ba HApyIHUTeNb. Kak pa3bsacHeHo B myHKTe 61
nocraHoBienus Ilnmenyma BepxosHoro Cyaa Poccuiickoit ®eneparun  «O
MPUMEHEHHUM YacTh YeTBepToi I paxkmanckoro koaekca Pocculickoin deaepanmmy,
3asaBJsAs TPEeOOBAHME O B3BICKAHMM KOMIIEHCAIIMM B JBYKPaTHOM pa3Mepe
CTOMMOCTH TIpaBa MCIOJIb30BAHUS COOTBETCTBYIOIIETO PE3yJibTaTa WM CPEICTBA
100 B IBYKPATHOM Pa3Mepe CTOMMOCTH KOHTPa(haKTHBIX IK3EMIUTSIPOB (TOBAPOB),
UCTEIl JOJKEH TMPEICTaBUTh PacyeT W OOOCHOBAHME B3BICKMUBAEMOW CYMMBbI
(cratbm 131 m 132 T'TIK Poccwuiickoii ®enepanmm, cratbs 125 AIIK Poccwmiickoit
Oenepanun), a TaKKE JOKYMEHTHI, TMOATBEPKIAIONMNAE CTOMMOCTH TIpaBa
WCIIOJT30BAHUS JTMOO KOJIMUECTBO JK3EMIULIPOB (TOBApOB) W WX IIEHY, TPH
HEBO3MOHOCTH MPEACTaBUTh JOKA3aTEIbCTBA UCTELl BIPAaBe X0AaTalCTBOBATh 00
WX UCTPEOOBAHUU Y OTBETUMKA WIIH Y TPETHUX JIMII,

4.1. ChopmupoBapmiascsa cyacOHas MPaKTHKA UCXOJHUT U3 TOTO, UTO pa3Mep
KOMIEHCAIlMK, UCUUCJICHHBIH HAa OCHOBE MoanyHkTa 2 myHkTta 4 cratbu 1515 'K
Poccuiickoit @enepaimu, mo cMbicay nyHkra 3 crtateu 1252 manHoro Kopekca
ABJIACTCS] €TUHCTBEHHBIM (OJHOBPEMEHHO W MHHWMAJIBHBIM, ¥ MaKCHUMAJTbHBIM )
pa3MeEpPOM KOMIEHCAIMH, TPEAYCMOTPEHHBIM 3aKOHOM, a IOTOMY CyJ HE BIPaBe

CHHKATh €r0 MO CBOCH WHHUIUATHUBC.
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O6paruBmuiicas ¢ 3anpocoM B Konctutynumonusiit Cyn  Poccuiickoit
Oenepanuu 3asgBUTEIL 00pallacT BHUMAHUE HAa TO, YTO B CYJNCOHOH NpPaKTHUKE
CJIOKUJIOCh TAaKO€ MOHUMAaHWE MojanyHkTa 2 myHkra 4 crateu 1515 manHoro
Konekca, korja CHUXeHUE pa3Mepa KOMIIEHCAIMU HUKE YCTAHOBJICHHBIX 3aKOHOM
MPEJECTIOB BO3MOXHO JIMIIIb B MCKIIOUMTENIBHBIX CydasX, ¢ ydeToM ad3aua
TpeThero nyHkra 3 ero ctatbu 1252 u [loctanosnenua Koncturyimonnoro Cyna
Poccuiickoit ®enepanuu ot 13 nexabps 2016 roma Ne 28-I1. Ognako nmogoOHOE
ToNikoBaHWe mpaBoBbix no3unmit  KoncturyumonHoro Cyna Poccuiickoit
denepanuu 03HAYAET, YTO B JieJie, KOTOPOE NPeACTOUT pa3peiinTs [IaTHaguaromy
apOUTPAKHOMY aNEJUIAIIMOHHOMY CYAy, OTCYTCTBYET OJMH M3 KPUTEPUEB IS
CHUIKEHHUS pa3Mepa KOMIEHCALUU HUXKE YCTAHOBJICHHBIX 3aKOHOM TMPEACNIOB —
OJIHOBPEMEHHOE HAPYIICHUE HCKIIOYUTEIbHBIX MPaB HAa HECKOJbKO OOBEKTOB
WHTEJUIEKTYaJIbHONW COOCTBEHHOCTH.

[Tpu TakoM mojaxoje, €ciau NpaBooOaaaTE b BbIOMPACT KOMIICHCALIMIO B
JIBYKPAaTHOM pa3Mepe CTOMMOCTH TOBApPOB, HAa KOTOPBIX HE3AKOHHO pPa3MEIIEH
TOBApPHBINA 3HAK, WIK B JIBYKPATHOM Pa3MEpPEe CTOMMOCTH MpaBa UCIOJIb30BaHUA
TOBApPHOTO 3HAKA, BO3MOXKHOCTh CHFIKCHHS HIDKE 3TOTO pa3Mepa OTCYTCTBYET (B
JIeNie, paccMaTpuBaeMOM 3asBHTENIEM, 3TOT pasMep cocrasiser 200 Twic. pyo.).
Cya MoxeT jutib, onrupasch Ha (paKTHUECKHE OOCTOSTENBCTBA JIeIa, YCTAHOBHUTH
WHYIO I[IEHY TOBapa WM TNpaBa HCMOJb30BAaHUS, KOTOpas MpPU CPABHUMBIX
00CTOATENbCTBAX OOBIYHO B3MMAETCA 32 MPABOMEPHOE MCIOJIb30BAHUE TOBAPHOTO
3Haka. COOTBETCTBEHHO, MUCKPELMA CyJa B Ciaydae BbIOOpa MCTIIOM IOA00HOTO
crocofa pacyeTa KOMIICHCAI[MK OTPAHUYEHA N0 CPABHEHUIO C JEIaMH, B KOTOPhIX
npaBoo0Jiaiatesib MpU MOJAUe MCKa BHIOpAJl KOMIICHCAIMIO, OMPEACIISAEMYIO0 Ha
ocHoBe moanyHkta 1 myHkra 4 crarbu 1515 manHoro Kopaekca, m B KOTOPBIX
BO3MOXKHO CHHUXXEHUE CYJIOM KOMIICHCAIlMM MO CPAaBHEHUIO C 3asABJICHHBIMU
TpedoBanusamu 10 10 Teic. py0. 32 OTHO HapyIIICHUE.

PazpuBas BoipaxkeHHbie B Iloctanosiaenuu ot 13 aexabps 2016 roma Ne 28-
IT no3unuu 0 NpaBoBO¥ NPUPOAE KOMIEHCAIIMHN 33 HAPYLIEHHUE UCKITFOUUTEITBHOTO
nmpaBa M O HEOOXOJUMOCTH HAXOAWTh OalaHC HWHTEPECOB YUYACTHHUKOB

COOTBETCTBYIOIIMX TmpaBooTHomeHud, Kouncruryumonnsii Cyn Poccuiickoi
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Oenepanun B [locranoenennn ot 13 despans 2018 roma Ne 8-I1 ormermn
CIIEAYIOIIEE: €CAU MPU PACCMOTPEHUHM KOHKPETHOT'O jesia OyJIeT BbIABJICHO, UTO
MIPUMEHUMBIC HOPMBI CTaBAT OAHY CTOPOHY (TipaBoobiiamarens) B 00Jiee BHITOTHOE
MOJIO)KEHWE, a B OTHOUIEHWWM JPYrod NpeayCMaTpUBAIOT BO3MOXKHOCTH
HEOIaronpUATHBIX MOCJEACTBUN, TO CYJl 00513aH PYKOBOJCTBOBATHCSA KPUTCPUIMU
0o0ecrieueHusi PABHOBECUSI KOHKYPUPYIOIIUX UHTEPECOB CTOPOH M COPA3MEPHOCTH
Ha3HAYaeMON Mepbl OTBETCTBEHHOCTH.

B Hacrosiliee ke BpeMsi rapaHTUH YMEHBIIICHHUS YPE3MEPHONH KOMIICHCAIUH,
MPEAOCTABJCHHBIC WHIWBHAYAITBHBIM TMPEANPHHUMATENIAM (B TOM  YHCTIE
HaXOJAIUMCS B TPYAHOW >KM3HEHHOW CHTYalllW), CYIMECTBEHHO pasHATcs. Tak,
€CJIM HapYUIEHO NPaBO HA OJIMH PE3YJIbTAaT MHTEIUIEKTYAJbHONW NEATEIbHOCTA WU
CPEACTBO HWHIWBUAYAJIM3AIMHA, YMEHBIIEHUE KOMIICHCAIIMM  OTHOCUTEIBHO
3aKPEIJIEHHOTO B 3aKOHE MHUHHMMAJIBHOTO pa3Mepa HEBO3MOXXHO. B pesynbprare
OaJlaHC MHTEPECOB MPaBOOOJIANaTeNieH W HaApYLIMTENCH OKa3ajcd Ype3MEPHO
CMEIIEH B TMOJb3Y TMEPBBIX, YTO HE OTBEUACT [MPABOBBIM  MO3ULIUIM
Konctutymmmonnoro  Cyaa  Poccuiickoii  ®Depaepaiiuu,  BbIPAKEHHBIM B
noctanoBiieHnax oT 13 aexabps 2016 roma No 28-IT u ot 13 despansa 2018 roga
Ne 8-I, m m™oxer OBTh KBATU(PUIMPOBAHO KAK HAPYIICHHWE TPUHITATIA
IOPUINYECKOTO PaBEHCTBA, MPOBO3TNAlieHHOro B cratbe 19 KoHcTuTynum
Poccuiickoit ®eaepanumy.

4.2. TIlpaBoBbie TO3UIIMK, KOTOpbie cojaepxkarcs B [locraHoBieHuun
Koncturymmonnoro Cyna Poccuiickoit ®@enepauun ot 13 nekabps 2016 rona
No 28-I1, HexOTOpbIMH CyJaMHU pPacCMaTPUBAIOTCS KAaK  CaMOCTOSATEIbHOE
OCHOBAaHUE Uil CHWXXEHUA pa3Mepa KOMIICHCAIIMM  HUXKE  BEJIUYUHBI,
YCTAHOBJICHHOW oOcrapuBaeMoii HOpMo#l. B To ke Bpems B cyaeOHOUN mpakTHhke
BCTPEUAETCS U Y3KOE UX TOJIKOBAHUE, MPU KOTOPOM TaKOE CHUKEHUE OKA3bIBACTCS
HEBO3MOXXHBIM. BO3HUWKIIIME MPOTUBOPEUNSA OTHOCUTEIHLHO ChEphl NECHCTBUAS dTHUX
MO3ULIMI OOYCIOBJIEHB HE B TOCJCIHIOK OYEPEAb TEM, 4YTO, HECMOTPSA Ha
BBHICKQ3aHHYI0 B Ha3BaHHOM [loCTaHOBJIEHMM PpPEKOMEHIALUIOD BHECTH B
IPpaXKIAaHCKOE 3aKOHOIATELCTBO HAJIICKAIUE U3MEHEHUA, HA CETOIHSIIHUN JIEHb

BBIPA0OTKA HOPMATUBHBIX KPUTEPUEB ISl CHHXKCHHUS pa3Mepa KOMIEHCALMU HE
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3aBepiieHa. TeM caMblM YCTPAHCHHME HEONPEACIICHHOCTH B TOHUMAaHUU
OCHApUBAEMOr0 3aKOHOIOJIOKECHUS, BICKYIIEH HapyIlIeHUE MPUHIMNA PABEHCTBA
BCEX MEPE]l 3aKOHOM U CYJIOM, BO3MOHO — OTTAJIKUBAACH OT YaCTH BTOPOM CTaThU
74 ®denepanbHOro KOHCTUTYHMOHHOTO 3akoHa «O Konctutynumonnom Cyne
Poccuiickoit ®dexpepaiin» — HE MHAYE KAaK MOCPEACTBOM KOHCTUTYLMOHHOIO
CYIOTIPOU3BO/ICTBA.

CdopmynrpoBanHbie B Ha3BaHHOM [locTaHOBIIEHWM TMPaBOBHIE TO3WITAN
UMEIOT OOt (YHHBEPCAbHBIN) XapaKTep B TOM CMBICIIC, YTO JIOJIKHBI
YUUTHIBATHCS HE TOJIbKO MPU MPUMEHEHUHU TEX K€ CaMbIX HOPM | pakIaHCKOTO
koziekca Poccuiickoit @eaepanuu, KOTOPbI€ CTAIN HEMOCPEACTBEHHBIM MTPEAMETOM
npoBepkn Koncturynmonnoro Cyna Poccumiickoit ®deaepanym, W JWIIbL B
KOHTEKCTE HMJICHTHUHBIX OOCTOSITENBCTB JI€JIa, HO M B AHAJIOTMYHBIX CUTYalUSX.
COOTBETCTBEHHO, U B CJIy4a€ B3bICKAHUS 32 HAPYIICHUE UCKJIOUUTEIBHOTO MpaBa
Ha OJIMH TOBAPHbBIN 3HAK KOMIICHCAIIMU, ONPECICHHOMN MO MpaBWjiaM MOAMYHKTA 2
nyHkTa 4 crathu 1515 nannoro Koaekca, noiskHa ObITh 00€CrieueHa BO3MOKHOCTD
€€ CHIKCHUS, €CJIM pa3Mep MOMJICKAIIEH BbIIUIATE KOMIEHCALIMM MHOTOKPATHO
MPEBBIMIACT pPa3MeEp MPUUMHCHHBIX MPaBOOOIATATENIO YOBITKOB (TIPUTOM YTO
yOBITKM TOAJAOTCA WMCUUCIACHUIO C Pa3yMHOM CTEMEHBIO JIOCTOBEPHOCTH, a MX
MPEBBIMICHAE JOJDKHO OBITh JIOKa3aHO OTBETYMKOM) M €CIIH  TIPH  3TOM
00CTOATENIbCTBA KOHKPETHOTO JIEla CBUJIETEILCTBYIOT, B YACTHOCTH, O TOM, UTO
MPABOHAPYIIICHUE COBEPIICHO WHAUBUAYAJbHBIM MPEANPUHUMATEIIEM BIIEPBbIC U
YTO WCHOJIb30BAHUE OOBEKTOB HWHTEIUIEKTYaJbHOW COOCTBEHHOCTH, TMpaBa Ha
KOTOpPbIC MPUHAICKAT JPYTUM JIMIAM, C HAPYIIEHUEM 3THUX MPaB HE SBJIAJIOCH
CYILIECTBEHHON YacThiO €ro MPEANPUHUMATEIBCKON AEATEIBHOCTA U HE HOCHIIO
rpyObIil XapakTep.

4.3. TTockoNbKy KOMIIEHCAIUsA, MO CMBICIY B3aUMOCBS3aHHBIX MOJIOXKEHUN
crateii 1250, 1252 m 1515 T'K Poccuiickoii ®denepanyu, mMeeT mTpadHON
XapakTep, NPUHIUNMHAJIBHOE 3HAaueHHWEe NpHoOpeTaeT HopMma abzaia BTOPOro
nyHkta 3 crarbu 1252 pganHoro Kopaekca 0 KpUTEpUAX, KOTOPHIMHU JOJIKHBI
PYKOBOJCTBOBAThCA CYJIbl TPU OMNPEICICHUH pa3Mepa KOMIICHCAIMU: OH

oIpCACTIACTCA B IIPCACIAX, YCTAHOBJICHHBIX JAdHHBIM KOI[GKCOM, B 3aBUCUMOCTH OT
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XapaKTepa HapYyLIEHUA W HMHBIX OOCTOSTENBCTB J€la € Y4eToM TpeOOoBaHWM
Pa3yMHOCTH W CHPABEAJUBOCTH. TEPMUH «XapakTep HApyLIEHUs» OOBIYHO
MOHUMAETCS KaK OTHOCALIMICSA K TSXKECTH COAESAHHOIrO, MPHUYEM, KaK MPaBUIIO,
MPUHUMAIOTCA BO BHUMAaHUE OOCTOATENBCTBA, XAPAKTEPHU3YIOILIUE TMOCIEACTBUSA
HapyLIEHUs, MOBEICHUE NPUUMHUTENS BPEJa U HAJIMYME €ro BUHbI. BMecTe ¢ TeM,
€CJIM MHOE HE YCTAaHOBJICHO JaHHBIM Koaekcom, npeayCMOTPEHHbIE TOAIYHKTOM 3
nyHkTa 1 v myHkTOM 3 ero ctathu 1252 Mepbl OTBETCTBEHHOCTH 3a HAPYIIEHUE
WHTEJUIEKTYaJbHBIX TPaB, MAONYIIEHHOE NPH OCYLIECTBICHUM HAPYIIUTEIEM
MPEANPUHUMATENBCKON AEATENBHOCTH, MOAJIEKAT NPUMEHEHHIO HE3aBUCUMO OT
BUHBl HapyLIUTENA, €CAM TOT HE [JOKKET, YTO HApPYLICHUE MPOU30LLIO0
BCJIEJICTBUE HEMPEOJOIUMON CHJTBL, T.€. YPE3BBIYANHBIX U HEMPEAOTBPATUMBIX MPH
JAHHBIX YCIOBUAX 00CcTOATENBCTB (ab3ar TpeTuit myHkra 3 crateu 1250).

[Tonnynkr 2 nynkra 4 crateu 1515 nannoro Kojaekca B CUCTEMHOMN CBA3M C
a03alieM BTOpbIM NyHKTAa 3 ero ctarbu 1252 nomyckaeT pas3jidyHbie MpPaBOBbIE
OLICHKM B 3aBUCUMOCTH OT TOr0, KTO SBJISE€TCS MpaBooOnagaTesieM |
HapyLIUTENEM, a PaBHO OT crocoda HapylueHus. Hanpumep, Bo3MOXkHA cUTyalus,
KOI/la CyOBEKT MpaBa, 3aHUMAIOIIUNCA NPEANPUHUMATENBCKON AEATENBHOCTBIO U
ABJIAIOIIMICSA KOHKYPEHTOM MPaBOOOIagaTeNsl TOBAPHOrO 3HAKA, MAPKUPYIOLIETO
YM CBOM TOBapbl, MApKUPYET, HE 3aKJIIOUUB JINLEH3UOHHBIA JOTOBOP, TOBAPBI TEM
K€ TOBAPHBIM 3HAKOM WJIM 0003HAYEHUEM, CXOJIHBIM C HUM JI0 CTENEHU CMELIEHUS
(myaktr 2 ctarem 1515 mamHoro Kopekca), HamepeBasch HE3aKOHHO
AKCIITyaTHPOBATh SKOHOMUYECKUI ycreX mpaBooOIaaaTes.

HNHy10 OLICHKY MOXET MOJTYUYUTh CUTYaLHs, KOrAa MPaBoO HA TOBAapHbBINA 3HAK
HApYIICHO WHIWBUAYAJbHBIM MPEANPUHUMATENIEM, 3aHUMAIOIIUMCA PO3HUUHOU
TOProBj€ M MPOJAIUMM TOBAPBl, MAapPKUPOBAHHBIE TOBAPHBIMU 3HAKaAMU
npaBooOnanarens, KOTOPBIM, B CBOK OYEPEAb, HE NPOU3BOAMT TOBAphl, a
3aKJIIOYAET JIMLEH3UOHHBIE JIOTOBOPBI ¢ MPOU3BOAUTENAMU. 31€Ch MOABIIAKOTCSA
PHUCKH 3aKITIOYEHHUA JIMLIEH3UOHHBIX JOTOBOPOB JIUIIb JUIsl 0OOCHOBAHUA OOJBIIOTO
pa3Mepa B3bICKMBAEMOW KOMIEHCAUWH, 0€3 HAMEPEHHs WX PEeaIbHO HCHOJHATS.

Takoe 3noynorpeOneHue JOMKHO ObITh MCKIIIOYEHO TPU YCTAHOBJCHHH U
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UCCICNOBaHUHA  (PAKTHUECKUX  OOCTOSATENHCTB  Jejda  CYIOM,  HMMEIOITUM
BO3MOYXHOCTb OLIEHUTD IOKA3aTebCTBA UCIOIHEHUS JOTOBOPA.

[TpuMeHUTENBHO K TOCJICAHEH CUTYyallMu B 3aKOHOAATENIbCTBE OTCYTCTBYIOT
KPUTEPUH CPABHUMOCTH OOCTOSATEIbCTB HAPYIIEHUS C YCJIOBUAMHU UCIOJIb30BAHUS
TOBAapPHOTO 3HAKA, JUIsl KOTOPBIX OMNPEIETe€HAa CTOMMOCTh, MOJIOKEHHAs B OCHOBY
KOMIEHCAIIMH, UCUMCIICHHONW B ABYKPATHOM pazmepe. Mexay TeM B 3TOM ciiyuae
WHJMBUAYAJbHBIA TOpEeANpPUHUMATENb, HE 3aHUMAsACh — B OTIMYUE OT
JIMIIEH3UATOB — U3rOTOBJICHUEM TOBAPOB, HApYIIAEeT MPABO HA TOBAPHBIM 3HAK
WHBIM CcMOCOOOM, HaNpUMEP MPOJACT MAJIOUEHHBIA TOBApP XO3SWCTBEHHOIO
HA3HAYEHUSA U TEM CaMbIM MPUUYMHAET MPABO0OIAATEN0 HE3HAYUTEIbHBIN yIIIEPO.
Het B 3akoHe M KpuUTepUEB Uil YCTAHOBJCHUS CPABHUMOCTH OOCTOSITENILCTB MPH
3aKJTFOUYEHHUH HECKOJIBKUX JIMIIEH3UOHHBIX JOTOBOPOB.

OneHka cOnoCTaBUMOCTH YCJIIOBHHM HCMONB30BAHUA € OOCTOATENBCTBAMU
HapYIICHUSI JOJXKHA OCYILIECTBIATHCA CYJIOM, PACCMATPUBAIOIIMM KOHKPETHOE
JIEJI0, @ NPaBOBOE PEryJIMPOBAHUE HE AOKHO MPEMATCTBOBATh HAXOMKIACHHIO
OaJlaHCa MHTEPECOB MPaBOOOJANATEd U UHIUBUAYAJIbHBIX MPEANPUHAMATENCH —
OTBETYMKOB, MPUTOM UYTO TMOUCK TAKOro OajaHca OKa3biBACTCS 3aTPYAHEH MpHU
dopMaTbHOM TOAXO0ME K COMOCTaBUMOCTH. [Ipu oOlleHKe CTOMMOCTH TIpaBa,
KOTOpass B3MMAETCS 3a MPABOMEPHOE MCIOJIb30BAHUE TOBAPHOTO 3HAaKa TEM
Croco0OM, KOTOPBIH UCIOIb30BAJI HAPYIIUTENb, CAEAYET YUUTHIBATh U MPaBUiia 00
WCUYEPIIaHUHA MCKITIOUUTETFHOTO TpaBa Ha TOBApHBIN 3HAK (ctaths 1487 manHOTO
Konekca), mnpeanonararomue, 4YTO PO3ZHMYHOMY TMPOJABIly He Tpedyercs
3aKJIIOYaTh JIMUEH3MOHHBIA JOrOBOpP € NpaBooOnaaareseM B Cllyd4ae MPOJAKU
TOBapa, BBEJICHHOIO B TPaXKIAHCKWA o000poT Ha Tepputopun Poccuiickoit
Gdenepanmu mpaBoobamareaeM wid ¢ ero cormacus. UtoOsl ycTaHOBHTH (PakT
HapyuleHuss TMpaB mpaBooOnaaarens TOBApHONO 3HAaKa, CYJI  OLICHUBAET
MPEJCTABJICHHBIE CTOPOHAMM W HUCTPEOOBAHHBIE OT TPETHUX JIUI, B TOM YHCJIC
JULEH3AATOB, MO XOAATACTBY JMI, YYACTBYIOIUMX B Je€J€, A0KA3aTeabCTBa,
VKa3bIBAKOIIUE, TMPOU3BEACHb WM  HET MNPOJAHHBIE  WHIUBHUAYAJbHBIM
MpPEANPUHUMATENIEM TOBAPhl TPETHUMHU JIULIAMU — JIMLICH3UATAMMU, MOJYUYUBIIUMU

OT TpaBoo0JiafaTesia TOBAPHOrO 3HAKA TMPaBO MCIOJIb30BATh €ro IMpu
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MPOU3BOACTBE TOBApoB. OAHO TOJBKO OTCYTCTBHE JIMIICH3MOHHOTO JIOrOBOpa C
WHJIMBUIYAJIbHBIM ~ TPEANPUHAMATENIEM HE MOXKET CIYXUTh O€3YCJIOBHBIM
JI0Ka3aTebCTBOM HApYILIEHWs MpaB MpaBooOmagatens. B cuiy ab3ana nepBoro
nyHkta 3 cratbu 1252 nanHoro Kojekca koMIEHcalysl TOAJEKHUT B3bICKAHUIO
JUIIh TIPU JOKAa3aHHOCTH (hakTa mpaBoHapymieHus. [Ipu 3TOM HamO y4uTHIBATH
MPABOBYIO TMO3UIIMIO, BBHIPAXKCHHYIO B a03allax CeIbMOM W BOCBMOM IIyHKTa 6
MOTUBHUPOBOUHOM 4acTh IloctanoBnenus Konctutymmonunoro Cyaa Poccuiickoi
®eneparum ot 13 despans 2018 roga Ne 8-11.

4.4, HOpuauueckas KOHCTPYKIMsA, MNpuMeHeHHas B cratbe 1515 TK
Poccuiickoit ®denepanun, HaaenseT mpaBooOIaaaresia BHIOOPOM: 3allUIIATh CBOU
mpaBa IMyTeM BO3MEIICHUS YOBITKOB WM K€ BMECTO HHUX MOTPeOOBAThH
KOMIICHCAI[MK, OCYIIECTBUB €€ pacyeT OJHUM M3 MPEIyCMOTPEHHBIX 3aKOHOM
criocoboB. Ha mnpakTuke HCTIBI-TIPpaBo0OafaTed CKIOHSIOTCS K Haubolee
KECTKOMY JJIi HapyLIUTENs BapUaHTy U3 JOMYCTHUMbIX CIOCOOOB pacyera
KOMICHCAI[MHU, B YACTHOCTH K €€ MCUYMCJICHUIO B JIBYKPAaTHOM pa3Mepe CTOMMOCTH
MpaBa MCMOJIL30BAHKUS TOBAPHOT'O 3HAKa, UTO MPEBPAIIACT MX B HKOHOMUYECKH
bonee cwibHOe NWIIO B crnope. (B mwmchMe, MOMydeHHOM TMPH TOATOTOBKE K
PACCMOTPEHMIO HACTOSIIETO Jiejia OT MOJHOMOYHOro mpeacrasutena lIpesmaeHTa
Poccuiickoit ®enepauun B KonctutrynmonHom Cyae Poccuiickoit ®Denepaimm,
o0pallleHO BHMMAHHUE HA TO, YTO O3HAUYEHHAsh KOHCTPYKLHUA, MO CYTH, NEpecTalia
OBITh ATTEPHATHBHOM. )

OtcyTcTBUE y Cy/la MPAaBOMOYMS CHU3UTh pPa3MEp KOMIICHCALIMM MOXET
MOBJIEYh B ATOM CJIy4yae — Bpa3pe3 C MPaBOBbIMU MO3UIUAMHU KOHCTUTYIIMOHHOTO
Cyna Poccwmiickoii ®enepanmn 0  HEOOXOAWMMOCTH  yueTa  (pakTHUECKHX
00CTOATEIBCTB JieJia U BOMNPEKU TPEOOBAHUAM CIPABEAJMBOCTH U PA3yMHOCTH —
ABHYIO HECOpPAa3MEPHOCTh HajaraéMod Ha OTBETUMKA HMMYIECTBEHHOW CAHKIIMHU
yiiepOy, MPUUMHEHHOMY HKCTIly, U TEM CaMbiM HapylleHue OajaHca WX MpaB U
3aKOHHBIX MHTEPECOB, KOTOphIe, Kak ykazan Koncruryimonnsii Cya Poccuiickoit
Oenepaunn B [loctanoBnenun ot 13 nekabpsa 2016 roma Ne 28-I1, 3amuinarores
cratbamu 17 (wacte 3), 19 (wactu 1 u 2) u 55 (uacts 3) Koncturyumun Poccuiickoi

Oenepanii 1 COOIIOJCHUE KOTOPBIX TapaHTUPYETCA OCHOBAHHBIMM Ha HTHX
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CTaThsiX TPHWHIMIIAMHA  TPAXIAHCKO-TIPABOBOM  OTBETCTBEHHOCTH B  cdepe
NpPEANPUHUMATENIbCKON IEATETIbHOCTH.

5. Ilpuaumas BOo BHUMaHue mnpaBoBble no3uinu KoncturynuonHoro Cyna
Poccwuiickoit ®enepanmu, chopMyTupOBaHHBIE B MMOCTAHOBICHUSAX OT 13 nexabps
2016 roma Ne 28-1Tw ot 13 derpansa 2018 roga Ne 8-I1, pekoMeHaImm KOTOPOTO O
BHECCHUI0 B  3aKOHOAATEJIbCTBO  COOTBETCTBYIOIMX M3MCHCHHMHA €Il HE
pEaNn30BaHbl, UCXOAA K3  OOIMX  MPHUHIMIOB  T'PAKIAHCKO-NPABOBOM
OTBETCTBEHHOCTM M  YYMWTHIBAas, UTO MOpaBooOianareabr TOBAPHOTO 3HAKa
OCBOOOXKAACTCS OT JOKA3bIBAHUS pa3Mepa MPUUMHEHHBIX €My YOBITKOB, a CAHKIUS
B BUJIE BbIIJIAThl KOMIEHCAIlMK, PACCUMTAHHOW HA OCHOBE MOMAMYHKTA 2 myHKTa 4
crateu 1515 I'K Poccuiickoit @eaepaiviu, NOAJAEKUT MPUMEHEHUIO HE3aBUCUMO OT
BUHbBI JIMIA, HAPYIIMBIIEr0 MCKIOUUTEIBHOE MPABO HA TOBAPHBIA 3HAK MpH
OCYIIECTBJICHUM UM MPEANPUHUMATEIBCKON NEATEIbHOCTH, MPU MPUMEHEHUU MEP
OTBETCTBEHHOCTH 32 HAPYIIECHWE UCKITIOUUTEILHOTO MPaBa Ha TOBAPHBIN 3HAK, TEM
HE MEHEE — C yUeTOM MTpahyHOTO XapakTepa KOMIICHCAITUH U TTPECIICyeMbIX TTPH €€
MPUMEHECHUH MYOJIMYHBIX UEJAEH — HEIb3d HE YUWMTHIBATh MPEANPUHATHIC TAKUM
JUIIOM HEOOXOAMMBIE MEPbl WU MPOSBICHUE WM Pa3yMHOW OCMOTPHUTEJIBHOCTH,
yTOoObl M30€XKATh HEMPABOMEPHOI'O HCIOJIb30BAHUA OOBEKTA WHTEIUICKTYaJIbHOMN
COOCTBEHHOCTH, MTPaBa HA KOTOPbIN MPUHAIEKAT IPYTroMY JIUILY.

[TockonbKy OTCYTCTBHE y CyJla MPABOMOUMS — MPU HATUYUK MOOYHKIAFOIIUX
K TOMY OOCTOATENLCTB — CHU3UTh Pa3MEP KOMIEHCAIMU, UCUUCIIEHHON yKa3aHHBIM
0o0pa3oM, B YCJIOBHUSIX MPABOBOM HEOMPEEICHHOCTH MOKET MPUBECTU, BOMPEKHU
KOHCTUTYIIMOHHBIM TpeOOBAaHUAM CHPABEAJMBOCTA W PABEHCTBA, K ABHOM
HECOPAa3MEPHOCTH HajlaraéMoOM Ha OTBETUMKA MMYIIECTBEHHOH CaHKIMH YIIepoOy,
MPUYMHEHHOMY MPABOOOJIAATENIO, M TEM CaMbIM K HApYIICHUIO OajlaHca UX MpaB U
3aKOHHBIX MHTEPECOB, KOTOPBIE 3aIUIIEHBI cTaThiMu 17 (wacthb 3), 19 (wactu 1 u
2), 34 u 55 (wactp 3) Koncturymmm Poccutickoii @enepanmu, ciaenyeT Npu3HaTh,
yto noanyHkT 2 mnyHkta 4 crateu 1515 T'K Poccuiickoit ®enepaiiuu  He
cootBeTcTBYET KOHCTHTYIIMM Poccuiickoit deneparuy.

DTO, OJIHAKO, HE O3HAUaeT OTCYTCTBUS Yy 3aKOHOJATENsl MpaBa MPUOETHYTh

MPU YCTAHOBJICHUM Pa3Mepa KOMIICHCALMHA K TAaKOW HOPUIAYECKON KOHCTPYKIIUH,
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KaK JABYKPATHBIN KOY(PPUIMEHT OTHOCHUTEIHPHO CTOMMOCTH TIPaBa WCIOJIb30BAHUA
TOBAPHOTO 3HAKA, OMpPEACTAEMON HCXOAs M3 IEHbI, KOTOpas MPU CPAaBHUMbIX
00CTOATENBCTBAX OOBIUHO B3UMAETCS 32 MPABOMEPHOE UCIOJIb30BAHUE TOBAPHOIO
3HaKa, MPU YCJIOBUU NMPUMEHEHUS CyJAaMH OTBEUAIOIIMX CMBICITY TPaKJIaHCKOTO
3aKOHOJATEIbCTBA M  TMPABOBbIM  MO3MIMAM, BBIPAKEHHBIM B  HACTOALLIEM
[TocTaHOBNAEHUN, KPUTEPUEB COMOCTABUMOCTH OOCTOATEILCTB HAPYLIECHUA C
YCJIOBUSIMHU TAKOT'O MPABOMEPHOTO UCMOIb30BAHMS.

Bnopeap 10 BHECEHMS B TPaXAAHCKOE 3aKOHOAATENLCTBO W3MECHEHU,
BBITEKAIOIIMX W3 Hactosiero llocTaHoBEeHUA, Cylbl HE MOTYT OBITh JIMIIEHBI
BO3MOKHOCTH YUYECTh BCE 3HAUMMBbIC IS Jiejia 00CTOATEILCTBA, BKIIIOUAs XapaKTep
JOMYIIEHHOTO HAPYIICHUS U TAKEI0€ MAaTEPUATIBHOE MOJIOKEHUE OTBETUMKA, U MPH
HAJIMYUKU COOTBETCTBYIOIIETO 3a4BJICHHS OT HETO CHU3UTh pa3Mep KOMIICHCAIUH
HWKE YCTAHOBJEHHON moanyHkToM 2 nyHkta 4 cratem 1515 T'K Poccuiickoit
Oenepany  BeaUMUWHbL. [Ipy 3TOM — C 1ENBIO HE JAOMYCTUTh HW30BITOUHOTO
BTOPKEHUS B UMYIIECTBCHHYIO C(hepy OTBETUMKA, C OJTHOW CTOPOHBI, W, C IPYTOM,
JUIIUTh €r0  CTUMYJIOB K  O€3/I0rOBOPHOMY  HCHOJIb30BAHUID  OOBEKTOB
WHTEJUICKTYJIbHOW COOCTBEHHOCTH — Pa3Mep TaKOHW KOMIICHCAIIMM MOKET ObITh
CHHXCH CyZ0oM He Oosiee ueM BABOE (T.€. HE MOYKET COCTaBJISATH MEHEE CTOMMOCTH
mpaBa MCTOJIB30BAHUS TOBAPHOTO 3HAKa). KpoMe TOro, CHIDKEHHEM pa3Mmepa
KOMICHCAIMU 32 HAPYIICHUE WCKIIOUMTEIBHOTO MMpaBa C YYETOM HACTOAIIETO
[TocTaHOBAEHUSA HE MOTYT MOJAMEHATHCA KaK YCTAHOBJICHUE CY/IOM OOCTOSITENIbCTB
paccMaTpuBaEMOro UM JieJia, TaK U UCCIICOBAHUE UM JIOKA3aTENIbCTB, OTHOCAIIUXCS
K JOMYLIEHHOMY HApYyIICHHIO M YCJIOBUAM MPABOMEPHOTO HCIMOJIb30BAHUA
TOBAPHOr0 3HAaKa, HA CTOMMOCTh KOTOPOTO CChLJIAETCS UCTELL.

Hcxons U3 n3n0XKEHHOTO U PYKOBOACTBYSICh CTAThSIMHA 471, 71,72,74,75, 78,
79, 80 u 104 denepanbHOr0 KOHCTUTYHHOHHOTO 3akoHAa «O KOHCTUTYLIMOHHOM

Cyne Poccuiickoit ®eaepanun», Konctutyunonnsiit Cya Poccuiickoit @enepanuun

HOCTAHOBHI.

1. Ilpusnare noanyHkt 2 mnyHkta 4 craten 1515 I'K Poccuiickoi

Oenepanm He cooTBeTrcTBYOIMM KoHcTutyumu Poccuiickoit @enepanuu, ee
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cratbaMm 17 (wactp 3), 19 (wactu 1 u 2), 34 u 55 (uacts 3), B TOM Mepe, B KaKoH 3Ta
HOpPMa B CHUCTEMHOW CBSI3W C OOIIMMM TMOJOKECHUAMHU ['pakaaHCKOro KoAeKca
Poccuiickoit ®enepaumun 0 3alHUTE HCKIIOYUTEIBHBIX TPaB, B TOM YHCIE C
MyHKTOM 3 ero crtatbu 1252, He TO3BOJAET Cydy NpPH OMNpEACICHHH pa3zMepa
KOMIIEHCALUK, MOJIeKAlIed BhIIIaTe MPaBoOOIagaTeNlt0 B Ciyyae HapylLIeHMs
WHIMBUAYaJIbHBIM npeANpUHUMATENIEM npu OCYILIECTBIICHUU UM
MPEANPUHNUMATEIIBCKON  AEATEIBHOCTA ~ MCKIIFOUWTENIBHOTO MpaBa Ha OJMH
TOBapHBIA 3HAK, CHU3WUTH C yUeTOM (DaKTHUECKHX OOCTOATEIHCTB KOHKPETHOTO
Jesna o0IuMi pa3Mep KOMITEHCALWHU, €CJIA TaKOM pa3Mep MHOTOKPATHO MPEBBIIAET
BCJTMUMHY TIPUYMHEHHBIX TPaBoOONamareinto yOBTKOB (NMPUTOM YTO YOBITKH
MOAAAIOTCA WCUUCIEHHUIO C PasyMHOM CTENEHBIO JOCTOBEPHOCTH, a HX
MPEBBIMICHAE JOJDKHO OBITh JIOKa3aHO OTBETYMKOM) M €CIIH  TIPH  3TOM
00CTOATENIbCTBA KOHKPETHOTO JIEla CBUJIETEILCTBYIOT, B YACTHOCTH, O TOM, UTO
MPABOHAPYIIICHUE COBEPIICHO WHAUBUAYAJbHBIM MPEANPUHUMATEIIEM BIIEPBbIC U
YTO WCHOJIb30BAHUE OOBEKTOB HWHTEIUIEKTYaJbHOW COOCTBEHHOCTH, TMpaBa Ha
KOTOPBIE MPUHAJIEKAT OPYTUM JIALAM, C HAPYIIEHUEM STHUX TPAB HE SBIIOCH
CYIIECTBEHHOM YaCThIO €r0 MPEANPUHUMATEIIBCKON AEATEJIBHOCTA M HE HOCHIIO
rpyObIil XapakTep.

2. ®enepanpHOMY 3aKOHOAATENIO HAJUICKUAT — HMCXOAS W3 NPEANHCAHHMA
Koncrurynuum Poccumiickoit denepaumi W ¢ y4eTOM MPABOBBIX TMO3WLAN
Koncturymmonnoro Cyna Poccuiickoit deaepaiinu, BhIPAXKEHHBIX B HACTOSAIIEM
[TocTaHOBICHNH, — BHECTH B JICUCTBYIOIIEE MTPABOBOE PETYIIMPOBAHUE U3MECHEHHS,
BBITCKAIOIIME U3 HacTosAero [locranoBneHus.

3. Hacrosmiee [locTaHOBIIEHHE OKOHYATENBHO, HE MOJUICKUAT 00)KaTOBAHUIO,
BCTYyMaeT B CHJIYy CO JAHA OQUIHAIBHOTO OMyOJWKOBAHUS, JEHCTBYET
HEMOCPEJACTBEHHO W HE TpeOyeT MNOATBEPKICHHUS JAPYTUMMH OpraHamMu |
JOJKHOCTHBIMH JIML[AMH.

4.  Hacrosmee  IloctaHoBieHHUE  MOMJEKUT  HE3AMEAJUTEILHOMY
onyOnukoBanuto B «Poccuiickoil razere», «CoOpaHMM 3aKOHOJATEIbCTBA

Poccutickoit ®denepanmm»y u Ha «OQUITHATBPHOM WHTEPHET-TIOPTAJIC TPABOBOM
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uHdopmarmy (www.pravo.gov.ru). lloctanoBaeHue JOMHKHO OBITH OMYOIMKOBAHO

takxke B «Bectauke Koncturyumonnoro Cyaa Poccuiickoit @eneparumy.

Koncturymonnsiii Cyj
Poccuiickoit ®eneparuum
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